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Minority Squeeze out- ‘Protection of Minority Interest’ 

-Janavi Venkatesh 

 

 

 

Minority Squeeze out is the compulsory acquisition of 

minority shares by majority shareholders. Formerly the 

Companies Act, 1956, Section 395 provided for the 

squeeze-out options that majority shareholders could 

resort to, however, have been better elaborated under the 

Act of 2013, through Section 236. Squeeze out is usually 

followed by compensation, but at what cost? 

 Although it is in the best interest of the company, 

minority shareholders are usually forced to give up their 

 
1 Vikramaditya KHANNA and Umakanth VAROTTIL, "Regulating 

Squeeze Outs In India: A Comparative Perspective", 2019 

shares which is unfair. Commonly used methods adopted 

by majority shareholders to buy out the minority holders 

have been briefly mentioned below-  

 

1. Reduction of Share Capital-  

The method by which certain shares are repurchased 

by the company and cancelled thereafter1. This is the 

most effective and widely used method adopted to 
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reduce minority shareholdings. It has been embodied 

under Section 66, of the New Act, which subjects such 

reduction to a special resolution to be passed by the 

board followed by a confirmation from the National 

Companies Law Tribunal (NCLT). This structure also 

provides the least security to shareholders2 which, 

could primarily be due to two reasons- firstly, that 

achieving the majority (75%) is a simple task for the 

majority shareholders. A significant controller can 

himself achieve the majority with ease. Secondly, 

there is no financial cost caused to the company, 

instead, the benefit of full ownership is created. In the 

case of Sandvik Asia Ltd. v Bharat Kumar Padamsi3, 

the Court held that if an overwhelming majority has 

been created and fair compensation has been given to 

the minorities, then the Court would not interfere in 

such decisions taken by the company. Since the 

requirements for capital reduction are low, many opt 

for this method. 

 

2. Purchase of Minority Shareholding-  

As stated, it would be the purchase of minority 

shareholdings as mentioned under Section 236 of the 

2013 Act read with Rule 27. The acquisition can 

happen through a simple notification in a situation 

where the acquirer has at least 90% of the 

shareholdings in the company. Rule 27, however, is a 

proviso to help the minority put forth their price to the 

majority shareholders. Nevertheless, this doesn’t 

ensure entire protection to the minorities since the 

provisions are wide in interpretation thus making it 

difficult for them to safeguard their interests.4 

 

3. Acquisition-  

In extremely rare or straightforward cases is this 

method used. The acquirer here is allowed to 

compulsorily acquire the shares from the dissenting 

shareholders through a notice sent 4 months from the 

proposal5. However, this is not a simple task as the 

 
2 Ibid. 
3 2009 (3) Bom CR 57 (Div bench) 
4 Kirthana Singh, "SQUEEZING OUT MINORITY 

SHAREHOLDERS- AN INDIAN PERSPECTIVE", 2019 

acquirer must ensure that he has acceptance from all 

the shareholders holding 90% of shares to whom the 

offer has been made.6 

 

4. Scheme of Arrangement-  

Section 230 allows companies to make agreements 

and compromises with their shareholders and 

creditors in certain situations, effectively creating a 

squeeze out in the process. It begins when the High 

Court convenes with the shareholder classes through 

an application made by the company. This is then 

followed by approval of the scheme by the majority 

representing 75% (in value) of each class of 

shareholders. After this has been achieved, the 

company must approach the High Court again to 

approve the scheme.7  Even though strict procedures 

are laid down, it does little to protect the interests of 

minorities, since it doesn't specifically apply to them, 

unless they have a different class of shares. In a 

situation where the scheme is needed for acquiring the 

shares from the minorities, the controller’s finances 

are not impacted as the companies funds are used for 

this squeeze-out. 

 

As seen, Minority interests are barely protected due to 

wide interpretation of provisions and minimum 

requirements to effectuate a squeeze-out. Proper 

procedures and methods must be laid down to ensure that 

they are given the platform to be heard. Even if their 

shares are brought out, it must be done reasonably with 

just compensation. There are however a few methods that 

minority shareholders can resort to protect and regulate 

their interests. 

 

1. Valuation and Pricing-  

Price fairness plays an important role when it comes 

to squeezing out. The Courts in most situations 

believe that unless a patent error /illegality in the 

5 Ibid. 
6 Supra note 1 
7 Vikramaditya KHANNA and Umakanth VAROTTIL, "Regulating 

Squeeze Outs In India: A Comparative Perspective", 2019 
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valuation exercise arises, the minorities don’t have a 

strong enough stance to challenge the same at court. 

The case of Hindustan Lever Employees’ Union v. 

Hindustan Lever Ltd.8 lays down the exercise of 

jurisdiction based on fairness. It states that unless 

there be a violation in the exercise of fairness by the 

company, they have no authority to hear such matters. 

All Courts follow this scheme. Since the court is 

limited in doing so, price discovery mechanisms can 

be implemented for determination of share prices 

during minority squeeze-out, so that the prices 

determined are fair to the minority. 

 

2. Minority Shareholder Voting-  

Since squeeze out is usually done on the decision of 

the majority, the minority shareholders must also be 

given equal power to regulate upon such matters. 

They must be given equal voting rights and must 

ensure that “majority of the minority” votes are 

secured in situations that can affect them. It must be 

ensured that such decisions of the minority are not in 

any way influenced by that of the majority. 

 

3. Regulatory Authorities-  

In Addition to judicial authorities, governmental 

bodies and self-regulatory organizations must also 

play supervisory roles in such cases. The central 

government has the statutory duty to make sure that 

public interest has been maintained and that no law 

has been violated. Minority shareholders should be 

allowed to make their claim to the courts so that it can 

be taken into consideration in the outcome of the 

squeeze-out to ensure fairness on a large scale. 

Recently, companies (listed) are required to file their 

scheme of squeeze out with that of the stock exchange 

authority one month before its hearing at court9 to 

ensure that no securities law provision of stock 

exchange requirements has been violated through 

squeeze-out. Even though SEBI has no supervisory 

role in the case of unlisted companies or a strong 

power to restrict or prohibit a value- reducing squeeze 

out, they display a sense of activism in the protection 

of minority interests. For example, in the Elparo 

Case10, the stock exchange authorities refused to 

accept the squeeze-out thereby making the company 

withdraw its proposal on the same. Keeping this in 

mind, the regulatory authorities should be given 

stronger power to restrict squeeze-outs and play a 

more active role in the preservation of minority 

interests, through formulation, implementation, and 

regulation of rules that safeguard minority interests. 

 

Minority Squeeze out is always done in the best interest 

of the business, which should be done in a fair and 

restricted manner. Enough steps must be taken to ensure 

that the squeeze-outs are not exploiting the minority to 

specifically benefit the majority. If under certain 

circumstances, they are to go forth with the squeeze-out, 

the majority shareholders must keep in mind that fair 

compensations on the shares are given. Additionally, the 

dividends and interest (if any) must be paid as well. It is 

important to create a balance between a required minority 

squeeze-out and that of protecting a minority’s interest. 

Fairness in process and price should be maintained. 

Effective corporate governance would only exist in a 

company if such principles are kept in mind while making 

business decisions. 

 

Author Details: -Janavi Venkatesh (Content Writer at 

Juscholars and student at O.P Jindal University) 

 

 

 
8 AIR 1995 SC 470 
9 Listing Agreement, Clause 24(f) 

10 In re Elpro International Limited, [2009] 149 Comp. Cas. 646 

(Bom) 
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Role of UDRP In Resolving Domain Name Disputes 

-Prachi Shah 

 

 

 

Introduction 

They say that excessive use of anything is bad and it holds 

true for the cyber world as well. With the excessive usage 

of the Internet there has been an upsurge in legal issues, 

especially concerns related to Intellectual property. 

Domain name disputes have been an ongoing problem, 

despite that we do not have appropriate laws. In this 

article we shall discuss domain name abuses, the 

inception of ICANN & UDRP and cases resolved under 

UDRP. 

 

Domain Name Abuses 

 
11Lexero, “Types of Domain Name Disputes”, available at  

https://lexero.com/practices/domain-name-attorney/d  

  omain-name-attorney-types-of-domain-name-disputes/. 
12 David E. Sorkin, “Judicial Review of ICANN Domain Name 

Dispute Decisions”, 18Santa Clara High Tech. L.J.35   

Cybersquatting- an abuse where an identical domain 

name has been registered. The whole purpose of 

cybersquatter is to gain a large sum of profit from the 

actual trademark owner; Domain name warehousing- an 

abuse where expired domain names are held and not 

released in the public. The registrant hopes to sell the 

domains at a higher price;11 Typosquatting- an abuse 

where the registrant registers the domain name like major 

domain names with the intent to divert traffic to sites of 

the registrant. When such abuses occur, the victim can 

either negotiate with the registrant and buy the domain by 

paying the higher price, or file a lawsuit in the court or 

choose to proceed under UNDP. 12 

 

  (2001), available at 

https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?referer=htt

ps://www.google.com/  

  &httpsredir=1&article=1293&context=chtlj. 
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ICANN & UDRP 

The Internet Corporation for Assigned Names and 

Numbers (ICANN) is a nonprofit corporation, founded in 

1998. It administers the Internet’s addressing system 

including domain names. Over the years, ICANN has 

gained enough attention for providing a secure platform 

to top level domains.13 For any dispute of domain names, 

ICANN founded Uniform Domain Resolution Policy in 

1999. Under UDRP, most domain name disputes may be 

resolved by court action or arbitration. The UDRP is a 

policy between a registrar and its customer and is 

included in registration agreements for all ICANN-

accredited registrars. 14 

Under ICANN, domain names are broadly categorized as 

Generic Top Level Domains (gTLD’s), such as .biz, .com, 

.info, .net, .org. and Country Code Top Level Domains 

(ccTLD’s), such as .in for India, .au for Australia. Any 

person or entity wishing to register a domain name in the 

gTLDs and ccTLDs in question is required to consent to 

the terms and conditions of the UDRP Policy. 15  

A dispute can be submitted to either of the ICANN 

approved dispute resolution service providers; World 

Intellectual Property Organization (WIPO), National 

Arbitration Forum (NAF), Czech Arbitration Court 

Arbitration Center for Internal Disputes, Canadian 

International Internet Dispute Resolution Center 

(CIIDRC), Asian Domain Name Dispute Resolution 

Centre, Arab Centre for Domain Name Dispute 

Resolution  (ACDR).16 

The complainant must allege three elements: Domain 

name has been registered in bad faith; Domain name is 

 
13ICANN, “Domain Name Dispute Resolution Polcies”, available at  

https://www.icann.org/resources/pages/dndr- 

  2012-02-25-en. 
14Singh Harman Preet, “ Domain Name Disputes and Their 

Resolution under UDRP Route: A Review”, available at                                                        

Https://www.researchgate.net/publication/329921688_Domain_Na

me_Disputes_and_Their_Resolution_under_UD 

  RP_Route_A_Review. 
15 David E. Sorkin, “Judicial Review of ICANN Domain Name 

Dispute Decisions”, 18Santa Clara High Tech. L.J.35   

  (2001), available at 

https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?referer=htt

ps://www.google.com/  

identical or confusingly similar; registrant lacks rights or 

interest in the domain name. 

The registrant has 21 days to respond to the complaint. 

Case is then presented with a one- or three-member panel. 

Unless chosen by the parties, a single panel is appointed. 

When a three-member panel is appointed, both parties 

may nominate panelists from the service providers list 

and the administrator shall then appoint a panelist 

nominated by each party. The panelists are either 

academicians or attorneys. A decision within 14 days 

(absent exceptional circumstances) based on the facts, 

documents submitted and application of the rule of law 

when it seems deem fit has to be passed. The only remedy 

available is either to cancel the domain or transfer the 

domain name to the complainant. The registrant has to 

implement the order after ten business days have passed.17 

However, the registrant may challenge the decision 

within these ten business days by furnishing additional 

documents to the registrar. 

 

Cases Resolved under UDRP 

WIPO has been the primary service provider for dispute 

resolution. Below are the few major domain name cases 

decided by WIPO in the recent years: 

 

Groupon, Inc. v. Hily Jiang, D2019-321318 

The disputed domain name “groupon.app” was registered 

by the respondent. The complainant was a major player 

of e-commerce that offers various deals to consumers 

globally. The complainant were active in over 15 

  &httpsredir=1&article=1293&context=chtlj. 
16 Supra note 3. 
17 Ghosh, Sourabh, “Domain Name Disputes and Evaluation of The 

ICANN’s  Uniform Domain Name Dispute  

  Resolution Policy”, available at 

http://docs.manupatra.in/newsline/articles/Upload/54B3830D-2595-

4148-80E3- 

  511F55C54A47.pdf 
18 WIPO ARBITRATION & MEDIATION CENTER, available at 

https://www.wipo.int/amc/en/domains  

  /search/text.jsp?case=D2019-3213. 
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countries with 6000 employees worldwide. In 2018, the 

Complainant reported USD 5.2 billion in gross billings. 

The complainant contested that the disputed domain 

name was confusingly similar or identical to 

complainant’s trademark and it was registered without the 

complainant’s consent. Further the complainant contested 

that the respondent has registered the dispute domain 

name with bad faith and had offered to sell it to the 

complainant for $1950 which was far more than the 

Respondent’s investment. The respondent made no 

counter filings. The panel concluded that the respondent 

knew of the complainant’s GROUPON trademark and the 

evidence shown to sell it at a higher cost was a mere bad 

faith. Thus, it was ordered to transfer the disputed domain 

name to the complainant.  

 

Facebook Inc. v. Qian Mengdan, D2019-025119 

The disputed domain name “portalfacebook.com” 

registered by the respondent. The complainant was 

founded in 2004. It operates “Facebook”, an Internet 

platform that allows people potentially anywhere in the 

world to post messages and other material that may be 

read by multiple friends and family to keep in touch. The 

Complainant also owns numerous domain names 

including facebook.com, facebook.biz, facebook.ca, 

facebook.in, etc.20 The complainant contested that the 

respondent had simply bad faith with the intent to capture 

Internet users with the complainant’s trademark for a 

profit. The respondent just stated that he did not have a 

bad faith and that he redirected the disputed domain name 

to a website having nothing to do with Facebook and 

added a disclaimer. This redirection only happened after 

the complainant’s lawyers sent a notice. The panel 

founded that the respondent had mere bad faith and that 

 
19WIPO ARBITRATION & MEDIATION CENTER, available at 

https://www.wipo.int/amc/en/domains/search/  

  text.jsp?case=D2019-0251. 
20 Ibid. 
21 WIPO ARBITRATION & MEDIATION CENTER, available at 

https://www.wipo.int/amc/en/domains/search/te  

the dispute domain was identically similar, it ordered to 

transfer the disputed domain name to the complainant. 

 

Tata Sons Private Ltd. v. Registration Private, 

Domains By Proxy, LLC / Anirudh Sharma, company, 

D2019-121221 

The disputed domain name “tata-groups.com” was 

registered by the respondent. The Complainant, Tata Sons 

Private Ltd, located in Mumbai, India is a body corporate, 

established in the year 1917 and is the promoter and 

principal investment holding company of the Tata Group 

of companies. The Complainant represents its own and 

the interests of all the Tata Companies, as also the image 

and reputation of the trade name and trademark TATA. 

The complainant owns trademark registration of TATA 

in over 100 countries including India. The complainant 

contested that the respondent had no right or legitimate 

interest in the disputed domain name. Further, the 

respondent had registered the domain name just to create 

confusion in the minds of public. The Complainant also 

contended that the disputed domain name <tata-

groups.com> has been deliberately acquired by the 

Respondent because it was aware of the commercial value 

and significance of the trademark TATA. With these facts 

presented, the panel ordered to transfer the disputed 

domain name to the complainant.22 

 

Philip Morris USA Inc. v. Nelia Andrade, D2018-

009823 

The disputed domain name “marlboro-company.com” 

was registered by the respondent. The complainant has 

sold cigarettes & tobacco under trademark Marlboro. The 

complainant contended that the disputed domain name 

was confusingly similar to Marlboro trademark and also 

  xt.jsp?case=D2019-1212 
22 Ibid. 
23 WIPO ARBITRATION & MEDIATION CENTER, available at 

https://www.wipo.int/amc/en/domain    

    s/search/text.jsp?case=D2018-0098 
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contended that the respondent had employed a privacy 

service to hide its identity at the time of filing the 

complaint, which can be supported as an inference of bad 

faith registration and use of the disputed domain name. 

The Panel found that the respondent’s awareness of 

Marlboro trademark was obvious and that the respondent 

had mere bad faith in registering the disputing domain 

name. As a result, the panel ordered to transfer the 

disputed domain name to the complainant. 

 

Conclusion 

We can conclude that UDRP has played a pivotal role in 

addressing domain name disputes, but the mechanism has 

its own limitations. There are flaws in the system such as 

that the decisions can always be appealed in the court of 

law, thereby providing an opportunity for the losing party 

to take undue advantage of the laws of different countries. 

This means ICANN should formulate a model which 

works in line with the country laws. It is also apparent that 

a bias exists towards trademark owners and provides very 

less protection to registrants. Thus, UDRP need to work 

towards enduring fairness and due process. 

 

 

Author Details: -Ptrachi Shah (Content Writer at 

Juscholars) 
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Legalities of a Bitcoin 

-Shubhamujwal NM 

 

Introduction  

Let us just dive back into the history to understand the 

concept of money. Even during the time of Aristotle24 

money has always been seen as something that is 

considered 1) as a store of value, where people can 

consider it as an asset which they can store and use it at a 

later time for their benefit. 2) It should be used as unit of 

account, which means it sets a common base to compare 

the value of goods and service. 3) It should be used as a 

medium of exchange, however it can’t be considered as 

commodity, but as something that persons can use to 

intermediate the swapping of goods and services 

provided. Thus these three conditions are necessary to 

accept the concept of money. It is also important that the 

state fixes the value of the money as an “Act of faith”. 

Therefore if we take an example of Indian currency, a 

note is worth 500 rupees is because the state has set the 

value for it. This is called fait money.  

 
24 Aristotle (Politics, 1255b–1256b)  

As the state fixes the value of a note, it is important to 

note that the state has a centralized institution to regulate 

the use of money. This centralized institution is 

responsible for issuing the notes and coins. Each of these 

coins and notes has a specific value that has been set by 

the State. For example, in India, the Reserve Bank of 

India is responsible for printing and issuing the notes and 

coins. The Reserve Bank of India has a fleet of banks 

under it which regulate and keeps a track of the 

transactions that are made using the notes and coins. 

These notes and coins are largely used in the field of 

commerce where people use notes and coins as a medium 

of exchange for goods and services obtained.  

 

From Crisp Notes Transaction to Electronic Payments 

– A Major Technological Progression  

Further with the technological improvements, commerce 

was introduced on the internet. The mode of payment for 
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the goods and services has also shifted towards the 

process of electronic payments. These electronic 

payments and transactions were made through third 

parties, which in turn are under the observation and 

regulation of the centralized bank created by the state. 

Though most of the transactions were safe, it still laid 

down the concern of safety and inherent weakness of this 

trust based model as rightly observed by Sathoshi 

Nakamoto, a pseudonymous writer, in his paper that was 

published in the year 2008, he observed that these online 

transaction model did raise concerns over non-reversible 

transactions and mediation in regard to the same25. To 

understand better, let us say you were window shopping 

on an online shopping website and you accidently pay for 

an item which you weren’t intending to buy. Since the 

transaction is already done, it raises the question of the 

possibility of reversible transaction. Sometimes it isn’t 

possible and would require the financial institution to 

interfere and mediate the disputes. The cost of mediation 

increases transaction costs, limiting the minimum 

practical transaction size and cutting off the possibility for 

small casual transactions, and there is a broader cost in 

the loss of ability to make non-reversible payments for 

nonreversible services. 

Further he also expresses his concern on how these third 

parties being the intermediate in the financial transaction 

between two people or entities exploit them by gaining 

access to more information than granted. There are a 

certain percentage of frauds involved in such practices 

which are unavoidable. However, this wouldn’t be a 

problem if the transaction happened through physical 

currency. Therefore sharing vulnerable information with 

these intermediaries as a part of E-commerce transaction 

is worrisome. Thus he introduced the concept of Bitcoins 

which is considered to be a proof of trust, to be relied on 

an electronic payment. Transaction through these 

Bitcoins offers a direct transaction between two parties 

without involving intermediaries or a trusted third party. 

Hence, saving us from paying these third parties a certain 

 
25 https://bitcoin.org/bitcoin.pdf 
26 Sathoshi Nakamoto’s Paper on Bitcoin: A Peer-to-Peer Electronic 

Cash System 

percentage of fees and also most importantly it protects 

us from sharing vulnerable information that could be 

misused by them. Let us understand the concept of 

Bitcoins and narrow down our analysis.    

There is a well knit community in the internet world 

which believes in the development and usage of 

Bitcoins26. This community is closely connected through 

nodes to maintain an online distributed ledger as we 

already know that Bitcoin transactions are free from 

centralized authorities of the state. This distributed ledger 

is better known as “blockchain”. It basically keeps a 

record of all the transactions that have ever been taken 

place with regard to the Bitcoins or any Crypto Currenices 

and is shared and agreed upon by the entire internet world 

or internet community through each individual node. A 

node is a computer maintaining a copy of the ledger. So 

let us take an example, if I have a bitcoin and I want to 

send it to my friend or exchange it with a commodity, I 

announce to the internet world that I am doing so with my 

transaction. Then the entire internet community will 

update this in their ledger that they are maintaining using 

the nodes. The entire internet community is updated in 

regard to my transaction. This transaction is validated by 

all the members of the internet community who are 

maintaining their own ledger. Once it is validated, it is 

termed as a block. Now this block is added to a chain of 

previous transaction that has been validated by the 

internet community, thus it forms a block chain. It is 

important to consider that hackers can’t hack these 

transactions and mislead the community because it is well 

protected by an algorithm and the transaction history 

opens only when the algorithm is solved27.  

 

Shortcomings of Bitcoin and its legal status 

 

Bitcoin transactions indeed seem fascinating in its 

operation. However these transactions are vulnerable and 

are susceptible to various threats and flaws. Bitcoin 

transactions have limited transaction speed. It may take 

27 Ibid 
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quite some time for the validation of the transaction which 

is of course not feasible in the rapid growth in the world’s 

economy and business. Further it is important to note that 

Cyber-attack/threat is still a matter of concern in regard 

to the Bitcoin transactions. Since the transactions are 

pseudo anonymous, most of the nodes that validate the 

transaction could be taken over by a malicious agent. 

Further this malicious agent can control and meddle with 

basic rules of algorithm making the distributed ledger 

compromised, defeating the primary purpose of the entire 

decentralized online transactions. Since a centralized 

authority govern these transaction is missing, there is a 

possibility of tampering with the records of transaction 

which in turn will require validating the entire block chain 

of transaction.  

 

Further it is also important to consider the possibility of 

money laundering with the help of Bitcoins. Bitcoins can 

be used as means to launder money and commit fraud. Let 

us consider the possibility of money laundering using 

Bitcoins. To lauder physical currency, we mostly buy a 

fake car wash center and mix the dirty money with the 

profits made out from the car wash center.  Similarly in 

Bitcoins, we substitute the idea of fake car wash with the 

idea of gift cards.  The transactions in Bitcoins are pseudo 

anonymous. Bitcoin just displays the transaction between 

one node to another, hence making it easier to launder 

money using Bitcoins. It is important to consider that 

there is no centralized authority to monitor the transaction 

made using Bitcoins. Thus, it drew the attentions of 

“ransomeware” hackers, who launched cyber-attacks on 

their targets. They started encrypting the victim’s data and 

demanded payments to be made through Bitcoins. As we 

already know Bitcoin transactions are pseudo 

anonymous, it is difficult to trace these hackers. This also 

raises concerns over national security, terrorist funding 

and most importantly to launder money.  

 

Bitcoin is not bound to a bank or government and allows 

users to spend money anonymously. Since there is no 

 
28 Dwaipayan Bhowmick vs Union Of India, WP (Civil) No. 

1076/2017 

regulator be it, SEBI, authorities under FEMA or under 

Prevention of Money Laundering Act or even the Income 

tax officials have got no power to track, monitor and 

regulate such crypto money account to crypto money 

account transfers28. Thus, opening a huge scope for 

money laundering and terrorist funding, posing a threat to 

the country’s economy and national security, also the 

digital assets can’t be retrieved even if the perpetrator is 

caught. This leads to the fact that Bitcoins are still in the 

first stage of development and needs certain changes to 

mature into a trusted medium of transaction29.  

 

Just like most of the countries, even Indian laws are 

against the idea of Bitcoins as medium of transactions. 

The Reserve Bank of India is mainly concerned over the 

isolation of the centralized authority in the online 

transactions. Bitcoins in India are not given a status of 

legal tender and is thus not recognized as a sanctioned 

currency. A legal tender basically means the recognition 

by the state as a form of currency.  With Bitcoin gaining 

popularity in the internet community, it created concern 

for the country’s financial stability, the practice of money 

laundering and frauds. Therefore in the year 2017, inter-

ministrial committee (IMC) was constituted by the 

Ministry of Finance, Government of India under the 

chairmanship of the Secretary of the Department of 

Economic Affairs (DEA) under the Ministry of Finance, 

Government of India to formulate polices and legal 

framework for regulation of Crypto currencies in India30.  

 

In July 2019, the IMC has released its report and proposed 

the Banning of Crypto currency and Regulation of 

Official Digital Currency Bill, 2019, criminalizing 

carrying on any activity connected with Crypto 

Currencies in India, including mining, buying, selling or 

storing Crypto Currencies, and their use as a means of 

raising funds or for investments. The Said Bill proposes 

to impose a fine of an amount up to Rs. 25,00,00,000/- or 

an imprisonment up to 10 years. However this bill is yet 

to be passed and thus the lack of any concrete mechanism 

29 Report of the Committee to propose specific actions to be taken in 

relation to Virtual Currencies 
30 Ibid. 
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pending the regulatory framework in said regard has left 

a lot of vacuum and which has resulted in total 

unaccountability and unregulated Bitcoin (crypto money) 

trading and transactions. 

 

The Apex Court’s standpoint on the possible threat of 

Bitcoins  

In the case of Internet and Mobile Association of India 

and others v. Reserve Bank of India31 The Supreme Court 

quashing the Reserve Bank of India's contention on the 

ban of providing banking services to crypto currency 

dealers, it rejected the argument that Virtual Currencies 

(VCs) were just goods/commodities which cannot be 

regarded as real money. Further in the same judgment, the 

Supreme Court held that - "It is clear from the above that 

the governments and money market regulators 

throughout the world have come to terms with the reality 

that virtual currencies are capable of being used as real 

money, but all of them have gone into a  denial mode (like 

the proverbial cat closing its eyes and thinking that there 

is complete darkness) by claiming that VCs do not have 

the status of a legal tender, as they are not backed by a 

central authority". Thus the Supreme Court expresses its 

concern over the regulations of the Bitcoin transaction. 

The Hon’ble Apex Court concurs with the concerns of the 

RBI and clarifies that RBI has the power to regulate the 

use of Bitcoins but it can not ban the banking services to 

Crypto currencies dealers. Hence, the legal backup for 

Bitcoin transaction being a concern for money laundering 

and terrorist funding awaits RBI’s regulations. This 

creates a window for all the crypto currency dealers to 

launder money until RBI passes a circulation to regulate 

the transactions under the Know Your Customer 

(“KYC”) norms and Anti-Money Laundering (“AML”) 

standards32. By expanding the scope of such norms and 

standards, holding the perpetrators accountable for such 

acts will be feasible.  

 

Conclusion  

Considering possible frauds and concerns over the 

national security and economy the RBI had issued 

notification33 in regard to stop its services to customers 

who are indulged in the practice of Bitcoin transactions. 

However the Hon’ble Supreme Court quashed the 

notification. It seemed that the issuance of the 

Notification was largely influenced due to absence of 

laws and regulations for dealing in Crypto Currencies and 

their treatment as legal tender. Similarly, the findings, 

proposition and suggestions of the IMC are suggestive of 

the fact that there lies a dearth of cogent and evidentiary 

database and reasoning to address the issue of regulating 

the Crypto Currencies and in such dearth or absence, the 

IMC has proposed to a restrictive and banning measure 

rather than a regulatory measure.34. Therefore until a 

concrete regulatory framework is framed, the concept of 

Bitcoin transactions has left a lot of vacuum and has 

resulted in total unaccountability and unregulated Bitcoin 

trading and transactions.    

Author Details: Shubhamujwal NM is a student at 

Ramaiah College of Law. 
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31 Writ Petition (Civil) No. 528/2018 
32 Master Circular – Know Your Customer (KYC) norms / Anti-

Money Laundering (AML) standards/Combating of      Financing of 

Terrorism (CFT)/Obligation of banks under PMLA, 2002, dated July 

1, 2013, DBOD.AML.BC.No.24/14.01.001/2013-14 

33 Prohibition on dealing in Virtual Currencies (VCs), Notifications, 

RBI, April 6, 2018. 
34 Draft of Banning of Cryptocurrency & Regulation of Offical 

Digital Currecny Bill, 2019 
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-Saumya Srivastava  

 

 

Introduction  

“The beauty of the Indian Constitution is that the entire 

structure of the country is based thereupon. It is the very 

pillar upon which the democracy of India stands”35 

 

These majestic words of Justice Khare echo the spirit of 

the Indian constitution. It is the supreme law of land on 

which the country firmly stands. The principles, rights, 

powers and procedures for both the state and its people 

are contained in the country’s constitution. Drafted by the 

Constituent Assembly with Dr B. R. Ambedkar as its 

chief architect, it is the longest and the second largest 

active constitution in the world. In 1946, after much 

resistance from the British government, a Constituent 

Assembly was formed which drafted, debated, 

 
35 Chief Justice of India, Mr Justice V. N. Khare in Union of India 

vs. Naveen Jindal: 2004 2 SCC 510, paragraph 27. 

deliberated and finally formed the Indian Constitution. 

After India got its independence on 15th August, 1947, the 

disorder of the country required a definite set of rules that 

could constrain and restrict the government in a free 

society, namely to protect life, liberty and property of the 

citizens. And therefore, on 26th January, 1950 the Indian 

Constitution came into force.  

The principle of constitutionalism explains the Indian 

constitution as a political philosophy which encompasses 

the duties of government and its citizen so that proper 

democratic governance could prevail in the country. It is 

a proportion of the strength of our constitutionalism that 

it has made conceivable the changes from a prevalently 

parliamentary system driven by the prime- ministerial 

officials to a separated conceivable administrative force 
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shared under a legal executive driven political 

framework.  

This article includes the explanation of some concepts 

contained or derived from the Indian constitution in the 

context of contemporary society which have their roots 

deeply embedded in the soil of the principle of 

constitutionalism and are the reason for major 

achievements and challenges of the very principle. 

 

Constitution and Constitutional Morality 

In the article36 ‘Matters of Morality’ the author (Vikram 

Aditya Narayan) has taken into consideration the Naz 

Foundation case37 and has explained the phrase 

“Constitutional Morality.” By using Article 19, Article 

21, Article 25 and Article 26 of the Indian constitution it 

has been pointed out that the real meaning of the phrase 

Constitutional Morality is “Moral indignation, 

howsoever strong, is not a valid basis for overriding 

individuals' fundamental rights of dignity and privacy. In 

our scheme of things, constitutional morality must 

outweigh the argument of public morality, even if it be the 

majoritarian view.” 38 

“The words like law and morality are interrelated to each 

other.”39  

In the case, Naz Foundation v. NCLT, the author studied 

the judgement and concluded that there exists distinction 

between Constitutional Morality as invoked by Dr 

Ambedkar and that spoken of, in the Naz Foundation 

case. The former focused on the forms of the 

constitution40, that is, applying as it is said while the latter 

focused on the principles underlying the content of the 

constitution. Further, the country’s administration is 

 
36 Matters of Morality, Vikram Aditya Narayan, CALQ (2016) Vol. 

3.1. 
37 2009 160 Delhi Law Times 277. 
38 A.P. Shah, Chief Justice, Delhi High Court Naz Foundation v. 

Government of NCT of Delhi (2009). 
39 See generally: H.L.A. Hart’s Concept of Law (1961): Lon 

Fuller’s Morality of Law (1964). See: Tony Honore, The 

Dependence of Morality on Law, 13 OXFORD JOURNAL OF 

LEGAL STUDIES 1 (1993). 

based on its constitution but it’s understood concept of 

Constitutional Morality that ensures that the 

administration is not perverted. As said by Granville 

Austin the Indian constitution is “first and foremost a 

social document” therefore broad and abstract terms like 

equality, non-discrimination, morals and liberty are 

frequently used in different meanings. However, what can 

be done is, when the judges are required to give a 

judgement relating morals, they are required to read the 

constitution morally.41 In the contemporary times, when 

the states are required to conform to the normative 

framework of human rights, Constitutional Morality can 

play a vital role in guiding public policy decisions.  

 

Constitutional Amendments as A Fundamental Need  

The life of a nation is inconsistent, therefore, it is natural 

to find ambiguities in the constitution drafted in one era 

in a particular situation and its implementation today, 

where the state of affairs is often different. Hence, it is 

necessary to have some device, machinery or mechanism 

to accommodate to the time to time changes required. One 

way of doing this can be Judicial Interpretation, that is, by 

using already decided cases of the court. But the framers 

of the constitution left this task entirely on judiciary and 

have incorporated Article 368 as a formal method for 

bringing about amendment in the constitution. Necessary 

changes have been brought in by the way of amending the 

Indian Constitution. It is considered to be both flexible 

and rigid. There are 103 amendments made till date 

according to the changing needs of the country. 

40 The constitutional morality spoken of by Dr Ambedkar has been 

recognized by the Supreme Court of India as recently as in 2014, in 

the case of Manoj Narula v. Union of India, (2014) 9 SCC 1. 
41Ronald Dworkin, The Moral Reading of the Constitution, The 

New York Review of Books, (March 21, 1996), 

http://www.nybooks.com/articles/1996/03/21/the-moral-reading-of-

the-constitution/ 
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S. K. Chakraborty in his article42, “Constitutional 

Amendment in India: An Analytical Reconsideration of 

the Doctrine of 'Basic Structure” has explained the 

importance of amendments that are brought in the 

constitution from the time of its drafting by the drafting 

assembly till today. As a ‘general will’ of the people it is 

considered as the basic document that defines the position 

and power of the various organs of the state. It is truly 

living document which has been gradually moulded to 

change according to the changing worldview. It is not 

only the law of land but also a living organic thing by 

which other laws are to be created as per the requirements 

of the nation. There are ample number of examples 

highlighting that according to the need of the people of 

the country the constitution has been amended. One such 

example is the recent 103rd Amendment. In M.R. Balaji43, 

the Supreme Court made a significant observation by 

saying, “social backwardness is, in the ultimate analysis, 

the result of poverty”. Under this light for the upliftment 

of the Economically Weaker Sections (E. W. S.) of the 

society, 10% reservation was added in jobs of central 

government jobs as well as in government educational 

institutions. It is also applicable on admissions to private 

higher educational institutions. This reservation is "in 

addition to the existing reservations and subject to a 

maximum of 10% of the total seats in each category". 

Another recent example is the scrapping of Article 370 

which gave special status to Jammu and Kashmir 

followed by the Jammu and Kashmir Reorganization Bill 

in Parliament. Legislative changes like the ones made 

were the need of the hour, therefore, the government 

brought in subsequent amendments. 

 

Conclusion 

The theories of constitutional morality and constitutional 

amendments are in consonance with Indian 

constitutionalism, that is, a constitutional government is a 

democratic government. Every provision has its own 

importance and if any provision is not explicitly present 

in the constitution but its reflection is found in some 

clauses, then it will be sufficient to promote the spirit of 

constitutionalism. 

“Constitutionalism is a commitment to limitations on 

ordinary political power, it revolves around a political 

process, one that overlaps with democracy in seeking to 

balance state power and individual and collective rights, 

it draws on particular cultural and historical contexts from 

which it emanates and it resides in public 

consciousness.”44 

 

Author Details: Saumya Srivastava is a student at 

Symbiosis Law School, NOIDA. 

 

 

  

 
42 Constitutional Amendment in India: An Analytical 

Reconsideration of the Doctrine of 'Basic Structure', Sanjit Kumar 

Chakraborty, SSRN Electronic Journal, 2008. 

43 AIR 1963 SC 649.  

44 Douglas Greenberg. 
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Current Heritage & Conservation Debates in India 

- Tasha.B.Joseph 

 

 

 

Introduction 

The current heritage and conservation debates in India 

surround ownership of the property, the quality of work 

undertaken to restore these marvels of History and the 

idea of public duty as opposed to adoption of these 

historical monuments by private companies to preserve 

these structures that have Historical and Cultural 
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significance. The question that arises is who has the duty 

to preserve these structures and whether the current 

holders of the property are being able to carry out the 

same.  

Idea of Cultural Heritage Preservation 

To understand if the public owes a duty to preserve this 

monument, one must look at the historic development of 

‘cultural heritage preservation’. This would entail an 

inquiry into History on the French Revolution and its 

aftermath in the late 18th century and Gregoire’s ideas 

about preserving cultural heritage. It was during this time 

that the French populace was dissatisfied and discontent 

with the lavish and extravagant lifestyle of members of 

the Royal family, Clergy, Nobility and Bourgeois. This 

anger with the unfair distribution of wealth and the stark 

difference in lifestyle between the peasantry and upper 

classes soon manifested itself in the destruction and 

obliteration of the symbols of the Monarchy, namely the 

statues, buildings and other works of art symbolizing 

either feudalism or Catholicism. Henri Gregoire states 

that there is a need to preserve and protect since it is in 

line with the spirit of liberty as it shows tolerance to the 

values that existed and were espoused by prior regimes.45 

‘Enemy Property’ and the Enemy Property 

(Amendment and Validation) Act, 2016  

If one had to take an instance of a current monument or 

heritage property that has been debated for long, one 

could easily list out the property owned by the heir of the 

erstwhile Raja of Mahmudabad.46 This property has been 

the subject of dispute for several years in the courts while 

the heir’s right to the ancestral property never remained 

permanent with the numerous spontaneous legislations 

 
45 Sax, J. L. "Heritage Preservation as a Public Duty: The Abbé 

Grégoire and the Origins of an Idea." Michigan Law Review 88, no. 

5 (1990): 1142-169. 
46 Kazmin, Amy (9 June 2017) ‘India, Pakistan and one man’s 

Battle to Recover His Ancestral Home, Financial Times. 
47 Chaturvedi Anviti & Chakshu Roy (17 March 2017), ‘ Enemy 

property: what it is, how the new law changes its status’, Articles by 

PRS Team, Available at: 

http://indianexpress.com/article/explained/enemy-property-what-it-

is-how-the-new-law-changes-its-status-4572372/. 
48 The Enemy Property (Amendment and Validation) Act, 2016.  
49 Mishra Sunita (1 May 2019), ‘Govt Allows States To Put Enemy 

Properties To Public Use’ Available at: 

and court decisions were passed.47 While the rights to the 

property were debated, the property has undergone a 

gradual deterioration in its structure and has begun to lose 

the beauty and charm that was once attached to it.  

Presently, the ownership rights to the Mahmudabad 

Estate has been transferred to the Government of India. 

What is ironical is while ownership rights have been 

legally transferred to the Government otherwise deemed 

as the ‘custodian’ of the property, nothing has been done 

to preserve or maintain and restore the structure. The 

taking away of rights of the Khan family in Mahmudabad 

and other such heirs of erstwhile rulers of Princely states 

in India was done by passing the ‘Enemy Property 

(Amendment and Validation) Act, 2016.48 The Act was 

introduced in 1939 as the Defence of India Rules under 

the British. After decolonization, the Office continued to 

maintain and administer the enemy properties that were 

seized during colonial times due to issues of national 

security in the times of war with China and Pakistan.49 

Later it was enacted as the Enemy Properties Act in 1968 

after Pakistan violated the Tashkent Declaration50 of 1966 

and sold off the enemy properties under their control and 

administration. This Act stipulated that all the enemy 

property would continue to be under the control of the 

custodian.   

It was in 2005 that the Supreme Court of India ruled51 that 

the Custodian of Enemy Property in India (CEPI) was 

administering the property as a trustee while the enemy 

continued to be its actual owner. It was clear that upon 

death of the enemy, the property would revert and be 

inherited by the enemy’s legal heirs.52  Later in 2010, an 

Ordinance was issued to expand the powers of the 

Custodian with respect to enemy property. This ordinance 

 https://www.proptiger.com/guide/post/all-you-need-to-know-about-

new-enemy-property-law 
50 Press Information Bureau, Government of India, Ministry of 

Home Affairs (8 January 2016) Enemy Property Ordinance, 2016 

Promulgated, Available at: 

https://pib.gov.in/newsite/PrintRelease.aspx?relid=134302. 
51 Union of India vs. Raja MAM Khan, 2005 (8) SCC 696.  
52 Chaturvedi Anviti & Chakshu Roy (17 March 2017), ‘ Enemy 

property: what it is, how the new law changes its status’, Articles by 

PRS Team, Available at: 

http://indianexpress.com/article/explained/enemy-property-what-it-

is-how-the-new-law-changes-its-status-4572372/. 
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was re-promulgated about 5 times until 2016, seeking to 

vest enemy property in the Custodian permanently in 

cases of the enemy’s death or a change in his nationality.53  

The present Act of 2016 has some salient features which 

bring about significant changes for the legal heirs of those 

who were once considered as ‘enemies’ under the former 

Act.54 The current definition of ‘enemy’ includes 

countries and their nationals that committed acts of 

aggression against India. This is inclusive of the legal 

heirs of the nationals of other countries even if they 

choose to be citizens of India or any other country and 

nationals of an enemy country, who changed their 

nationality.55 Thus the Act today bars heirs and 

descendants of those who departed from India after the 

wars fought with China and Pakistan from 1965 claiming 

ownership over enemy properties. Moreover the 2016 

Amendment Act also comes into effect retrospectively. It 

overturns the law that was passed when the Ordinance 

was passed. This means that all the sales, transactions, 

which were entered into by the owners of these properties 

stands void and illegal in the eyes of the law. The law also 

prevents civil courts from adjudicating upon the matter, 

limiting the cases to High Courts and the Supreme Court 

of India.56  Further, no succession laws are to be 

applicable to the legal heirs of the enemy and the 

ownership rights to the same is to lie vested with the 

custodian. No disposal of the property can take place 

without approval of the Central government and neither 

is the Custodian bound to maintain the families out of the 

property.  

It is important to point out with regard to the public duty, 

the Government has not incurred expenses in restoration 

 
53 Chaturvedi Anviti & Chakshu Roy (17 March 2017), ‘ Enemy 

property: what it is, how the new law changes its status’, Articles by 

PRS Team, Available at: 

http://indianexpress.com/article/explained/enemy-property-what-it-

is-how-the-new-law-changes-its-status-4572372/. 
54 Parliament Of India, Rajya Sabha, Report Of The Select 

Committee On The Enemy Property (Amendment And Validation) 

Bill, 2016 (Presented to the Rajya Sabha On 6th May, 2016) Rajya 

Sabha Secretariat, New Delhi May,2016, Available at: 

http://www.prsindia.org/uploads/media/Enemy%20Property/SCR%

20Enemy%20Property%20Bill.pdf. 
55Mishra Sunita (1 May 2019), ‘Govt Allows States To Put Enemy 

Properties To Public Use’, Available at: 

https://www.proptiger.com/guide/post/all-you-need-to-know-about-

new-enemy-property-law. 

or maintenance activities of these properties which they 

require. With respect to the enemy properties as well as 

for instance the Red Fort there are debates as to the quality 

of work undertaken to restore and preserve these 

structures, considering how sensitive these operations 

are.57 It is seen that with respect to the enemy properties, 

nothing has been done to restore the structures by the 

government. With respect to historical monuments, the 

government has initiated the ‘adopt a monument’ scheme 

for private companies to take over the maintenance of 

these structures.58 According to a recent report, the 

Government has permitted local (state) governments to 

use enemy properties within their territory, exclusively 

for public use59.  

 

Conclusion 

The approach of the Government to its own cultural 

heritage reveals its incompetency and incapacity to take 

care and restore its monuments. This lackadaisical 

approach of the Government of India in taking care of its 

cultural heritage is telling of its management and handling 

of enemy properties as well.  It could be safe to question 

the ability of the government to maintain these heritage 

and enemy properties while it tries to hand over its duties 

to private companies. It thus becomes important to 

challenge its role as the custodian of these enemy 

properties and its ability in fulfilling its duties.  

 

 

56 Borkar S, (13 April 2019) ‘Highlights and Analysis of the Enemy 

Property (Amendment and Validation) Bill, 2016’ Available at: 

https://www.iiprd.com/highlights-and-analysis-of-the-enemy-

property-amendment-and-validation-bill-

2016/?utm_source=Mondaq&utm_medium=syndication&utm_cam

paign=View-Original. 
57 Singh, K. (4 May 2018) ‘Dalmia-Red Fort debate: These are the 

questions we really should be asking about the deal’, Scroll. 
58 Singh, K. (4 May 2018) ‘Dalmia-Red Fort debate: These are the 

questions we really should be asking about the deal’, Scroll. 
59 Ramnani, Vandana (12 November 2018) What are the Enemy 

Properties and why the Govt. wants to sell them? Moneycontrol 

News
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Legal Aid - A Remedy for The Citizens of India 

-Anousha Saha 

 

Abstract  

The notion of seeking justice has no relation to the value 

of currencies. Well, Money does not play any role in 

seeking justice. India, being the second most populated 

country with multiple diversities and presence of 

illiteracy among the people lacks the awareness of the 

legal systems and constitutional rights prevailing in the 

country. Though, some people are aware of the systems 

and the rights, because of their social and economic 

backwardness they are unable to utilise it. Likewise, due 

to the high price of legal counselors, it became a costly 

affair for the weaker sections of the society. With the 

objective of providing free legal rights and aid to the 

society, the Parliament has subsumed a specific article to 

Part 4 i.e Directive Principles of Indian Constitution 

which is Article 39-A by 42nd Amendment Act, 1976. 

Also article 14, 21 and 39-A support the legal aid as a 

constitutional right. "Access to Justice" is always 

considered as a basic human right until and unless it is 

taken away by legislature under valid exercise of any 

statutory power. In Roman law, a term "ubi jus ibi 

remedium" says that when there is a Right, there is a 

remedy too. The State aims to provide free legal aid to the 

poor sections of the society to make them aware of their 

rights and remedy. Constitutional  provisions of legal aid, 

origin and judicial history of legal aids and steps for 

increasing the awareness of the people regarding legal 

systems in India are to be further discussed.  

 

Conceptual Definition  

For preserving the existence of orderly maintained 

society legal aid to the poor is essential for the State. 

Those sections who cannot afford the service of a lawyer 

in legal proceedings in a court, tribunal or before any 

authority, free legal services are applicable to them. There 

will be no opportunity for an illiterate man to seek justice 

if he is not legally assisted and it is similar to denial of 

justice. Political philosopher Charles de Montesquieu 

remarked that, “In the state of nature…all men are born 

equal, but they cannot continue in this equality. Society 

makes them lose it, and they recover it only by the 

protection of the law.” Therefore, legal aid is only the 

remedy or way to make sure that securing justice is not 

denied to any citizens on the basis of poverty, illiteracy 

and so on. Legal aid provides free assistance to the weaker 

sections for conducting the legal proceedings in the court 
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with the motive to enable the people to use their rights 

provided in the Indian Constitution. The Constitution 

empowered the judiciary to protect and safeguard the 

rights of the citizens irrespective of their economic 

background. The right to "Free trial" has been accepted as 

one of the instruments for providing human rights as well 

as individual liberty. Government has taken important 

measures towards achieving more efficient and effective 

judicial system but more attention is needed in delivering 

the legal services across the country.  

 

Genesis of Legal Aid 

Nowadays, dearth of money makes a person unable to get 

legal advice which results in  sepulchre for justice. Each 

citizen has an equal right to the extensive system of equal 

liberties along with the similar system of liberties for all. 

In order to ensure that no citizens should be disentitled 

from any legal advice due to any disability like lack of 

money etc. The concept of "equal justice" was mentioned 

over seven centuries ago in the 40th paragraph of Magna 

Carta which states that we won't deny or delay in getting 

justice neither for us nor for others. In the 20th century 

the term legal aid evolved. This century marked the 

change in the minds of the jurisprudential world in 

accepting  legal aid as one of the methods for the well 

being of  human society. After the fallout of the First 

World War, the Human Rights Declaration mentions the 

free legal aid. Talking about the foreign provisions, 

Article 6 (3)(c) of European Convention for Protection of 

Human Rights 1953, and the United Nation Conference 

on Prevention of Crime and Treatment of Offenders 1965, 

provides free legal aid in criminal cases. Also, the 

Convent on Civil and Political Rights, 1968 identifies the 

importance of legal aid. Therefore, it is proved that free 

legal aid has emerged over a period of time from Magna 

Carta to the 20th and 21st century.  

 

Provisions for Free Legal Aid In India 

Coming to constitutional provisions, Article 39-A of 

Directive Principles of the Indian Constitution, 

mentioned that the State should secure free legal aid to all 

the citizens and should provide equal opportunities for all 

to secure justice. In contrast, article 14 and 22(1) of the 

Indian Constitution makes it necessary for the State to 

provide equality before law and provides for justice on 

the basis of  equal opportunities to all. Order 33, of rule 

17 of, CPC provides legal aid to the poor, and Section 304 

of CrPc provides free legal aid in criminal cases and 

sometimes lawyers are being provided by the state. But 

these provisions are not sufficient for the accomplishment 

of free legal aid, therefore, the government enforced the 

Legal Services Authority Act in 1987 which mentions 

about the procedure of how, in what way and who should 

get the legal aid. Section 12 provides the procedure to 

whom the legal aid should be provided. These provisions 

are necessary and essential for achieving the goals of 

Indian legal system.  

 

Judicial History of Free Legal Aid.  

The emergence of free legal aid also resulted in the 

emergence of several cases. It started from the case 

Hussainara Khatoon v. State of Bihar, 1980, where the 

Supreme Court of India pointed out that Article 39-A was 

inalienable element for "Free" and "Just" procedure as it 

is already mentioned in Article 21. Later, in the case of 

Khatri v. State of Bihar, 1981, it was held by the court that 

the State is bound to give free legal aid in every stage of 

proceedings starting from initial stage to presenting 

before the magistrate. In Suk Das v. Union Territory of 

Arunachal Pradesh, case Justice P. N Bhagwati 

highlighted the need for spreading legal awareness among 

the poor and promotion of legal literacy is a necessity. 

Now, in the case State of Maharashtra v. Manubhai 

Pragaji Vashi, the Supreme Court of India held that the 

failure of providing free legal aid to the accused by the 

state would violate the trials. On the other hand, in M. K 

Hoskot v. State of Maharashtra, it was observed that it is 
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the duty of the State to provide free legal aid and not the 

Government's donation.  

 

Suggestions  

Providing free legal aid to the weaker sections of the 

society cannot be called as a "charity" by the State or any 

other kind of special privilege provided to them. But in 

order to achieve the objective of "equal justice", it is the 

duty of the State to take certain measures through which 

the weaker illiterate sections will be imparted with legal 

knowledge and legal aid. Even today, people are not 

aware of their rights and duties, due to which the legal aid 

movement couldn't achieve their objectives in large. Also 

the legal aid institutions should use proper ADR 

(Alternative Disputes Resolution) methods for speedy 

process of resolving the case. Free legal aid is always 

considered as a myth due to its ineffective enforcement. 

Thus, it is a wake up call for the government to focus on 

proper implementation of laws related to the free legal aid 

in order to convert the myth of the mindset of countrymen 

to reality.  
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Right of Private Defence Under Indian Penal Code 

-Asma Praveen 

 

 

 

The general rule is that no person has authority to take the 

life of another person but there are always an exception 

which provide a shield to the person whoever kills another 

person and this exception comes under the roof of Right 

of private defence. Indian Penal Code, 1860 provide an 

exception that whoever causes the death of the person 

under a private defence, as the name suggests is a defence 

not an offence, right of private defence is also available 

against the property.  Though it is the duty of the state to 

protect every individual but the state cannot take care of 

each and every person because it is not possible in this 

vast country. So, in order to carve out the difference 

between the act of innocence and the actual culprit, the 

IPC comes out with certain exceptions and right of private 

defence. Section 96 to 106 dealt with the right of Private 

Defence. Section 96 of the Code specifically dealt that 

things done in private defence is not considered as an 

offence.  

 

Right of Private Defence of the Body and of the 

Property (Section 97) 

A person’s life and his personal property is very precious 

for anyone, no one can allow to take their life and 

property easily. So, a person has a right of private defence 

in case of danger of life to his body or any other person, 

against any offence affecting the human body and of his 
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property or property of any other person which falls under 

the category of theft, robbery, criminal trespass, mischief 

(defined in the chapter XVII that is offences against the 

property under this Code). 

Example of right of private defence to defend the body of 

a person is suppose A, grazing his cattles in forest, B 

suddenly came and start attacking on A, with a knife in 

aggression of  revenge. Here, A has right of private 

defence to protect himself from the attack of B. 

The another example of right of private defence to defend 

his property is suppose A, has some valuable goods with 

him and B tried to robbed that good. Here, A has right of 

private defence of property to protect his property or that 

property belong to any other person. 

 

Not Exhaustive Right- Exception to Right of Private 

Defence (Section 99) 

The right provided to the person is not exhaustive right 

because this attached certain exceptions. Though the 

person is free to protect himself or his property but the 

force used should be proportional to the force used by the 

other party for example,  A attacked B with a stick and B 

attacked A with knife for defending himself, the force 

should be proportional to the force used. Here are the 

exceptions to the right of private defence given below- 

 

1. No right of private defence against public 

authority acting in good faith 

The right of private defence is available to every 

person against any person, if a person has reasonably 

apprehension of causing death or of grievous hurt 

from the other person but the person has no right to 

use right of private defence against the public servant 

who is acting in a good faith under colour of his 

office. For example, A, a police constable having gun 

in his hand come to B to arrest him under the authority 

to arrest him, B believing that A may shot him, B shot 

the police man. This act of B is not come under right 

of private defence. 

Though a person cannot use right of private defence 

against the public authorities but this exception is also 

not exhaustive it also has an exception, a person can 

not deprived of right of private defence against an act 

by a public servant unless he knows or reason to 

believe that the person doing the act is such public 

servant. If the person doesn’t know that the person 

came to him is a public servant and he is using the 

force to save himself then the person cannot be 

deprived of right of private defence. 

2. No right of private defence against a person 

acting by the direction of public servant 

The right of private defence cannot be used by a 

person against the person who is acting by the 

direction of public servant. But if the person does not 

know and has reason to believe that the person is not 

public servant then the person has right to take self 

defence. 

3. Time to recourse to authorities 

The third exception to the right of private defence is 

that the person cannot take advantage of right of 

private defence if he has sufficient time to reach to the 

public authorities. 

4. No access harm then necessary 

It is one of the condition also while using the right of 

private defence that the force used should be 

proportional to the force which is inflicted, it should 

not be in access as we have seen the example if A 

beats B with lathi then B cannot shot A in his self 

defence. Hence, in order to use the right of private 

defence one should kept in mind that the force used 

should not be in access then necessary. 

 

Private Defence Against the Act of Person of Unsound 

Mind Etc. (Section 98) 
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Generally, the act done by a person of unsound mind, by 

the reason of youth, the want of maturity of 

understanding, intoxicated person, by reason of any 

misconception on the part of that person can take the 

benefit of general exceptions (explained in chapter IV of 

the Code). But section 98 says that the act done by any of 

the above person under the influence of intoxication, 

unsoundness of mind etc., every person has same right of 

private defence against that act which he would have done 

if the act were that offence. That means a person has a 

right of private defence against that person also who is 

intoxicated, unsound mind etc. only if that person tried to 

harm the other person. 

For example, A under the influence of intoxication, 

attempts to kill B, A is guilty of no offence. But B has the 

same right of private defence which he would have if A 

were not toxicated. 

 

Extension of Right of Private Defence Of Body 

Causing Death (Section 100) 

Section 100 of IPC gives the right of private defence to 

extend the right to cause death to other person but 

subjected to restrictions imposed under section 99, in the 

cases hereinafter enumerated below:- 

1. Such an assault which may reasonably cause 

the death of the person 

The right of private defence can be extended to 

death in case where the person assaulted in such a 

manner that death is the only and otherwise be the 

consequence of such assault there is no way to 

escape. 

2. Such an assault which may cause grievous hurt 

to the person 

The right of private defence can also be extended 

to cause death in cases where the person assaulted 

in such a manner that grievous hurt (defined under 

section 320 of the Code) is the only and otherwise 

be the consequence of such assault. 

3. Assault with the intention of committing rape 

The right of private defence can be extend to cause 

death in case of a person assaulted with the 

intention of committing a rape (defined under 

section 375 of IPC). Since, rape is considered as 

heinous crime against the women so the women 

has given this right of extension to cause the death 

of the person in defence of herself. 

4. Assault with the intention of gratifying 

unnatural lust 

Since, lust is considered as immoral in our society 

so if anyone assaulted someone for gratifying 

unnatural lust then the deceased person in order to 

save himself/herself a person can extend the force 

to cause the death of other person. 

5. Assault with the intention of kidnapping and 

abduction 

No person has a right to curtail the right of any 

other person, if any person did so by kidnapping 

or abducting (defined under section 359 and 362 

respectively of the Code) any person with the 

intention for any consideration or any advantage, 

then the person whose right has been curtailed 

have a right to use the right of self defence to the 

extent of causing death. 

6. Assault with the intention of wrongfully 

confining a person, unable the person to 

recourse to public authorities 

The right of private defence can be extended to 

cause death in case if a person assaulted any other 

person with the intention of wrongfully confining 

a person and doesn’t allow him to have recourse 

to the public authorities for his release in such a 

cases the person can extend his right of private 

defence to defend himself.  

7. Act of throwing or administering acid 

This clause were added by the amendment Act 13 

of 2013, throwing or administering acid or 

attempting to throw or administer acid may cause 

reasonably apprehension that grievous hurt will 

otherwise be the consequence of such act and 

using self defence against this heinous crime to 

the extent of causing death to the other person. 
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Extention of Right of Private Defence of Property 

Causing Death (Section 103) 

The right of private defence can be extend to cause death 

and any other harm to the wrongdoer if the offence has 

been commit or attempt to commit on the occasions, 

subject to exception mentioned under section 99, 

hereinafter enumerated below- 

1. Robbery (defined under section 390 of the code); 

2. House breaking by night; 

3.  Mischief by fire committed on any building, tent 

or vessel which building, tent or vessel is used a 

human dwelling or as a place for the custody of 

property; 

4. Theft, mischief, or house trespass, under such 

circumstances which reasonably cause 

apprehension that death or grievous hurt will 

otherwise be the consequence of such offence if 

right of private defence cannot be exercised. 

5.  

 

Right of Private Defence Extending to Cause Death is 

not Amount to Murder 

If any person exceeds the right of private defence of body 

or of property, extent the power given by law and causes 

death of the person without any premeditation and 

without any intention of doing any harm than is necessary 

for the purpose of such defence will be considered as 

culpable homicide not amount to murder. 

 

Punishment for Culpable Homicide Not Amounting to 

Murder 

A person who has been convicted for culpable homicide 

not amounting to murder in case if the act by which the 

death is caused with the intention of causing death, shall 

be punished with imprisonment for life, or imprisonment 

for  a term which may extend to ten years, and shall also 

be liable to fine. In case if the act is done with the 

knowledge that it is likely to cause death, but without any 

intention to cause death shall be punished with 

imprisonment for a term which may extend to ten years 

or with fine or with both. 

 

Conclusion 

Right of private defence is given to every person to 

defend his body or of his property or to any other person 

body or property. But the right of private defence is not 

absolute right it has certain exceptions and if any act falls 

under these exceptions then the defence of right of private 

defence shall not be entertained and the person will not 

allow to take the advantage of taking the defence under 

the right of private defence. Hence, this right must be 

exercised carefully by taken into consideration of all the 

elements of exercising the right of private defence, this 

right must not be allowed just to defend oneself when  

he/she is the actual culprit.  

 

Reference: 

The Indian Penal Code, 1860 
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Exemption of Various Labour Laws During A Pandemic 

-Sahil Dhawan  

 

As the world is struggling to tackle the advent of a 

pandemic, several states in India have chosen to suspend 

certain labour laws. This paper seeks to evaluate the move 

by the Uttar Pradesh Government (U.P.) in passing an 

ordinance to suspend key labour laws in the state for 

providing the economy with a boost. These suspensions 

have been sought to provide businesses and employers 

with flexibility in order to ensure that the effects of the 

lockdown due to COVID-19 on the economy are 

minimized. Looking at how India is battling COVID-19, 

the economy has taken a huge hit. Recovery of the 

economy is important, but at what cost?  

 
60 https://www.livelaw.in/pdf_upload/pdf_upload-374550.pdf 

The State of U.P. has proceeded to withdraw the 

ordinance, though, we will still critically look at under 

what provisions were these labour laws suspended and 

whether such acts could be permitted under the law.  

The Uttar Pradesh Temporary Exemption from Certain 

Labour Laws Ordinance, 202060 (ordinance) was passed 

by the U.P. Government to bring about changes in the 

labour laws. The ordinance was passed under Section 5 of 

the Factories Act, 1948. Section 5 provides the State 

Government with the power, to pass a notification for 

exempting factories from certain laws in case of a ‘public 

emergency.’ This has also then been defined in the 
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explanation to the same section. A public emergency 

would mean a grave emergency whereby the security of 

India or any part of the territory thereof is threatened by 

war, external aggression or internal disturbance.61 It will 

be looked at whether COVID-19 would fall under the 

garb of ‘internal disturbance’ or not, and if it does come 

under the same, could the court allow for such an 

interpretation or would it strike down the changes made 

to the welfare labour regulations.  

The ordinance was passed by the Government under the 

pretext that the pandemic, COVID-19 has led to internal 

disturbance. The Government of India had declared a 

lockdown and other stringent methods to fight this. Due 

to the proclamation of such public emergency under 

internal disturbance, U.P. has chosen to suspend various 

labour laws for the period of 3 years. Though, provisions 

in relation to safety and security of workers and protection 

of children and women who are also employed and the 

right to receive timely wages are still functional and will 

continue to apply to laborers.62 Even though the 

exemptions of various acts may exist, they are subject to 

several conditions. The changes brought by include an 

increase in the daily work hours from 8 to 12 hours and 

also weekly hours changing from 48 to 72 hours and no 

pay of overtime wages for the same.63 

 

We can now look at whether this move of U.P. can be 

justified under the garb of internal disturbance as 

provided in section 5 of the Factories Act, 1948. After that 

we will evaluate whether the rights of the workers are 

being breached. Given that the nature of the present 

situation is a risky and harmful one, it is possible to 

interpret public emergency to include a health emergency. 

Public emergency consists of internal disturbance which 

corelates to some obstacle in the administration of the 

State. The term ‘internal disturbance’ must be understood 

 
61 Factories Act, 1948, Section 5. 
62 Ashima Obhan and Bambi Bhalla, Suspension of Labour Laws 

Amidst Covid-19, MONDAQ (May 18, 2020), 

https://www.mondaq.com/india/employment-and-workforce-

wellbeing/935398/suspension-of-labour-laws-amidst-covid-19 
63 https://www.livelaw.in/pdf_upload/pdf_upload-374785.pdf 

as it is understood in relation to the emergency provisions 

of the Constitution of India. This is possible even though 

the term was replaced for ‘armed rebellion’ in Article 356 

of the Indian Constitution, 1949. Internal disturbance has 

been referred to in the Sarkaria Commission Report64 

under emergency provisions and its importance has been 

highlighted. The Report very clearly leaves the term 

‘internal disturbance’ to be interpreted with a very open-

ended view. It also talks about how natural calamities of 

unprecedented magnitude could also be internal 

disturbance, and would include flood, cyclone, 

earthquake, epidemics, etc. which may also paralyze the 

government of the State and put its security in jeopardy.65 

The Constituent Assembly Debates66 have also equated 

internal disturbance with internal disorder and as genuine 

physical disturbance due to riots, violence or any other 

physical manner which would require the forces of the 

State to quell the same with force or otherwise. But the 

fact that the term has been left there intact by the 

constitutional makers was done so to leave an open-ended 

interpretation as required. This means that even Covid-19 

as an epidemic would end up interrupting the 

administration of the State effectively and has done so. 

Having understood that internal disturbance could include 

epidemics, Covid-19 would come under it. This inclusion 

means that the decisions taken by the State Governments, 

especially that by U.P., is legally sound to this extent. 

Now comes the question as to whether the judiciary 

would allow for such an understanding of the same and 

what rights of the workers are breached. The judiciary 

could very well agree to the changes made by U.P. as 

being legal and that would mean the changes remain. 

Accepting these changes as being legal under Section 5 of 

the Factories Act, 1948 may seem reasonable, but these 

changes also breach various other rights of the laborers 

which also include fundamental rights such as right to life 

enshrined under Article 21, or even right to freely form 

64 http://interstatecouncil.nic.in/wp-

content/uploads/2015/06/CHAPTERVI.pdf 
65 Report of the Sarkaria Commission, Chapter VI: Emergency 

Provisions., http://interstatecouncil.nic.in/wp-

content/uploads/2015/06/CHAPTERVI.pdf 
66 Volume IX - Part II Constituent Assembly Debates (Aug. 2, 

1949), https://indiankanoon.org/doc/253809/?type=print 
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associations as provided in Article 19(1)(c) of the Indian 

Constitution, 1949. It is now time to look at whether the 

laborers rights are not being given weightage as it is due 

to them. Article 21 of the Indian Constitution provides for 

the right to life and personal liberty to every person. This 

Article coincidentally also includes a right to live with 

dignity.67 Given that in the present situation that the 

laborers are being subjected to increased hours of work 

without any increase in pay, or even proper rest and rules 

which would safeguard their rights to negotiate with the 

employer, it shows that the right of the laborers to live 

with dignity is being infringed upon. The right to form 

associations, which includes trade unions, by the laborers 

is also being infringed upon as the Trade Unions Act of 

1926 would also get suspended. The non-application of 

the T.U. Act would mean that the laborers do not have a 

representative voice against the policies of the employers 

which could be heavily one sided. India has also ratified 

the International Labour Organization Ratifications 

Coo1 – Hours of Work (Industry) Convention, 1919 (No. 

1)68, which provides for minimum working hours and due 

to changes proposed to the labour laws, India will stand 

in contravention to this convention too. This clearly 

shows to us the one-sided view that has been taken while 

making such changes. This serves to be an enabling 

environment for exploitation by employers while placing 

on the laborers and unequal burden of reviving the 

economy.  

The exemption from the Industrial Disputes Act, 1947 

denies the right of workmen to raise any disputes against 

the employer, and it also provides the employer with the 

sole power and discretion with respect to layoffs, 

retrenchments, strikes, lock-outs, and that the 

compensation would no longer be safeguard the interest 

of the workman.69 This unchecked power with the 

employer is unwarranted in a time of crisis. The 

Minimum Wages Act, 1948 also stands suspended but the 

ordinance is securing minimum wages “as notified by the 

government.” Looking at this, it could prove that the 

government will have free reign while deciding the 

wages70, hence is also violative of the right to life with 

dignity if they do not receive the amount of wages to live 

a life with dignity. Looking at the fact that The Equal 

Remuneration Act of 1976 is also suspended, it would be 

violative of Article 14 of the Constitution if there is 

refusal to pay equal remuneration for equal work.71 

We have analyzed the legality of such an ordinance and 

even though there seems a probability of it being legally 

sound under the pretext of a public emergency. Though, 

labour welfare legislations cannot be suspended due to 

breach of fundamental rights of the laborers. It even 

seems that the State is not taking into consideration the 

environment and security/safety that the laborers would 

require to work efficiently for producing most output to 

boost the economy. It also strikes me that the State is not 

considering whether lack of governing legislations could 

also serve as an obstacle from receiving investments and 

that would prove to be counterproductive. It must be kept 

in mind that in the given situation, more than reviving the 

economy it is important for protecting the rights of our 

laborers who serve as the backbone of our country.  
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