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Buyback of Securities in Times of Crisis 

- Priyasha Goyal and Raghav Agrawal 

There has been an increasing number of buyback 

announcements in the last two months by cash-rich 

companies like Emami, Thomas Cook and Sun Pharma.1 

With COVID-19 taking a huge toll on the economy, the 

investor confidence has also seen a decline. With an aim 

to restore the investor confidence and stabilize their stock 

prices, companies have resorted to buyback mechanisms, 

which makes it imperative to analyze the current legal 

framework to determine the possible setbacks the 

companies might face while undertaking such measures. 

The provisions regarding buyback of securities in India 

are incorporated in Sections 68-70 of the Companies Act, 

2013 (“the Act”), supplemented by SEBI (Buyback of 

Securities) Regulations, 2018 (“the SEBI Regulations”). 

This legal framework aims to provide a comprehensive 

set of rules that effectively regulates the system of 

buyback of securities, endeavoring to protect the interests 

of the investors when companies employ this mechanism 

of capital restructuring. Through this paper, an attempt is 

made to critically analyze this legal structure to determine 

the scope for misuse by companies and the possible 

 
1 Companies flush with cash propose buybacks to lift falling stocks, 

available at 

<https://economictimes.indiatimes.com/markets/stocks/news/compa

nies-flush-with-cash-propose-buybacks-to-lift-falling-

stocks/articleshow/74702686.cms?from=mdr> 

hurdles they might be presented with in these 

unprecedented times.  

 

Withdrawal of Buyback Offers after Announcement: 

 

Before 2018, companies could announce buyback 

schemes to generate investor interest and reap the benefit 

of higher market value of securities while choosing to not 

implement the same later. The favorable sentiment 

pursuant to announcement of buyback schemes raises the 

share prices and attracts more investors.2 Companies 

capitalize on this loophole to earn higher profits or 

stabilize their share prices and subsequently frustrate their 

buyback scheme. In the case of D-Link (India) Ltd. v. 

SEBI,3 SEBI contended that since the company did not 

implement the buyback scheme pursuant to the 

shareholders resolution and capitalized on the market 

sentiment by misleading its investors, it should be 

penalized. However, the Securities Appellate Tribunal 

(SAT) held that since there is no mandatory obligation to 

2 Market Reaction to Buyback Announcement: Evidences from 

Select Indian Manufacturing Companies, C. Sivashanmugam & 

Sowmya. S, International Journal of Recent Technology and 

Engineering, Vol-8, Issue-4 (November 2019). 
3 Appeal No. 120 of 2007, available at <https://indiacorplaw.in/wp-

content/uploads/2008/07/dlinkindia.pdf> 
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buy back the shares after passing of a resolution, the 

company did not engage in any illegal practice.  

However, Regulation 24(d) of the SEBI Regulations 

purported to deal with this issue by mandating that a 

company shall not withdraw the offer to buy-back after 

the draft letter of offer is filed with SEBI or public 

announcement of the offer to buy-back is made. This 

would ensure that only genuine buyback offers would be 

made and malpractices like insider trading and market 

manipulation could be controlled. However, SEBI has not 

taken a very stringent approach towards the same. It 

allowed PC Jeweller to withdraw its buyback offer a short 

while after it made the announcement, citing lack of bank 

approval for disbursement of the cash as the reason.4 

Similarly, KPR Mill withdrew its buyback offer after the 

2019 Budget proposed to impose an additional tax of 20 

percent in case of repurchase of securities by Indian listed 

companies. 5 This indicates that the withdrawal of 

buyback offers can be done in situations like policy 

changes or circumstances that were not envisaged by the 

company at the time of making the offer. This provides 

hope for those companies that proposed buyback offers 

before the pandemic and now wish to withdraw them. The 

circumstances produced by COVID-19 are 

unprecedented and would definitely warrant a withdrawal 

of buyback offer, should a company get the board 

approval to do so. It would not fall within the purview of 

mala fide tactics that aim to mislead investors and earn 

higher profits.  

 

Lack of Regulation of Buyback Price: 

 

While Section 68 of the Act is silent about the pricing of 

the buyback, Regulations 5(iv)(c) and 5(v) of the SEBI 

Regulations state that the board resolution authorizing the 

 
4 Letter of Clarification for Withdrawal of Offer by PC Jeweller, 

available at <https://www.bseindia.com/xml-

data/corpfiling/CorpAttachment/2018/7/029095c2-fe00-4ef8-ac6c-

458495d6fcb6.pdf> 
5 KPR Mill withdraws share buyback after 

Budget<https://economictimes.indiatimes.com/markets/stocks/news

/kpr-mill-becomes-1st-firm-to-withdraw-share-buyback-proposal-

after-govt-imposes-20-tax/articleshow/70178663.cms> 

buyback of securities should specify the maximum price 

at which the tendered buyback shall be made. However, 

it still fails to provide any guidelines for setting the price 

of the tendered buyback. The pricing guidelines are 

provided only when the buyback is made from the open 

market through the stock exchange or the book-building 

process.6 The Act or the SEBI Regulations do not contain 

any provisions governing the prices at which the 

companies can buy back their securities through tendered 

offers, thereby giving companies unconstrained freedom 

and power to fix the price.  

At first glance, this seems like a lucrative option for 

companies because they could set the price at any value, 

based on the market price or the book value. The buyback 

price does not need to conform to its nominal value, 

thereby conferring flexibility upon companies to modify 

the price arbitrarily to either bolster or stabilize its prices 

in the market. For instance, when faced with negative 

market situation, companies set a high buyback price, 

attempting to demonstrate their assessment of the share 

value in the market. This artificial inflation of their share 

prices boosts investor confidence and assists the company 

in coming out of the slump.7 However, misuse of this 

freedom can lead to SEBI investigations for insider 

trading and market manipulation.   

In 2005, Abbott India Limited fixed the price at which the 

buyback was proposed at Rs. 650, as opposed to the book 

value of Rs. 141.65 per share prevailing in the market8, 

providing an attractive opportunity to the existing 

shareholders to reduce their shareholdings in the 

company. However, as this exit price was much lower 

than the price of the company’s shares subsequent to the 

buyback, Abbott India Ltd. was accused of securing 

undue benefit for its promoters. It failed to disclose all the 

information about its market projections and priced the 

shares at a very high price, attempting to manipulate 

6 Regulation 19(iii), SEBI (Buyback of Securities) Regulations 

2018. 
7 Comprehensive study of Buy Back of Shares, Abhishek Murali, 

available at 

<http://saprlaw.com/taxblog/Comprehensive_study_of_buy_back_o

f_shares.pdf> 
8 In Re: Abbott India Ltd. v. Unknown, 2007, Securities Appellate 

Tribunal. 
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gullible shareholders into reducing their shareholdings to 

their subsequent disadvantage9. This is similar to insider 

trading strategies adopted by unscrupulous companies, 

wherein they buy their securities at a lower price before 

the buyback scheme is announced and sell the same at the 

higher price prevailing in the market post the buyback. 

Even though Regulation 4(3) of SEBI (Insider Trading) 

Regulations, 1992 strictly prohibits insiders from trading 

in securities based on unpublished buyback information, 

there is a need to address the root of the problem by 

merely implementing pricing guidelines.  

Hence, to avoid any unnecessary litigation, it would be 

wise for all companies adopting the tendered-offer 

buyback option to use the pricing guidelines established 

for open market buybacks until further clarity is provided 

by SEBI in this regard. 

 

Certain Ambiguities under Sections 68 and 70: 

 

The Act suffers from certain regulatory gaps and 

ambiguities which companies should be aware of, to 

ensure that the interests of their shareholders and creditors 

are not adversely affected. By ensuring to avoid these 

uncertainties before announcing a buyback, they can save 

the added cost and burden of future litigation.  

Firstly, the Act prohibits companies from implementing 

buyback schemes if they fail to comply with provisions 

of Sections 92, 123, 127 and 129 of the Act, which require 

the companies to file their annual return, pay their 

dividend within 42 days of declaration, and prepare their 

balance sheet and profit and loss account to disclose the 

financial position of the company respectively.10 

However, there is ambiguity regarding the temporal limit 

applicable on such compliance. The Act does not clearly 

specify whether these requirements need to be complied 

with only in the year when buyback scheme is announced 

or in previous years as well. Furthermore, the 

 
9 Buyback of shares, Meenakshi Menon, 2014, available at 

<https://www.lawctopus.com/academike/buy-back-shares/> 
10 Section 70(2), Companies Act, 2013. 

repercussions of a few impediments in compliance with 

these requirements on the buyback plans of the company 

are indeterminate and need clarity. The Act needs to 

clarify whether minor nonconformities in filing of returns 

or accounting standards have the effect of depriving the 

company from implementing buyback schemes or attract 

some minor penalty. To avoid any problem in this regard, 

companies should strive to comply with all accounting 

standards required by SEBI.  

Secondly, sub-section 7 of Section 68 requires companies 

to extinguish and physically destroy the securities bought 

back within seven days of the ‘last date of completion of 

buyback’. However, there is ambiguity regarding what 

counts as ‘completion of buyback’. If completion refers 

to completion of all buyback transactions, which may go 

on for an entire year,11 then it creates grey areas for 

application of laws. For shareholders whose shares were 

bought back when the scheme was introduced but the 

scheme continued to exist for the year, the last date of 

completion would mean shares bought back at the end of 

the year. Therefore, the voting rights for the shares given 

up and dividend payment, if any, accruing from such 

shares, remain indeterminate for the period between the 

two transactions, creating difficulties for the company. 

However, if ‘completion of buyback’ refers to the 

particular buyback offer made to the shareholders that is 

open for a period of 10 days,12 then much of these 

ambiguities will disappear.    

Thirdly, Section 68(1) of the Act does not specify the 

temporal limit for using the proceeds from previous issue 

of different kind of securities. It could mean using the 

proceeds from issues immediately prior to conducting 

buyback transactions or those raised 10 years ago as well. 

Therefore, the limit on the use of proceeds needs to be 

specified. Fourthly, while Section 68(8) prohibits issue of 

same type of securities for 6 months after completion of 

buyback, it allows companies to raise funds through other 

kinds of securities even immediately after implementing 

such schemes. However, Regulation 24(f) of the SEBI 

11 Section 68(4), Companies Act, 2013. 
12 Regulation 9(vi), SEBI (Buyback of Securities) Regulations 2018. 
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Regulations prohibits companies from raising further 

capital for a period of one year from expiry of buyback 

period, thereby generating conflict with the six-month 

embargo provided under the Act.  

 

Adverse Impact of Buyback on Growth and 

Expansion Policies: 

 

While buyback seems like a lucrative option to ensure that 

companies can stay afloat in this pandemic, its adverse 

impact on the company’s long-term growth should not be 

lost sight of. The utilization of funds on buying back 

securities from existing shareholders results in increased 

earnings per share and short-term profitability without 

hampering the operational productivity of the company. 

However, it significantly reduces the existing capital base 

by decreasing the reserves or the share capital proceeds 

used for funding buyback. Therefore, the existing non-

selling shareholders bear the brunt of such a reduction in 

the form of reduced dividends and fewer expansion 

opportunities. The long-term growth of the company 

suffers a setback when companies divest a large sum of 

money in buying back securities to secure higher 

immediate returns. Companies set aside these funds for 

buyback at a later date instead of using them for growth 

and expansion projects, thus diverting funds from prudent 

investments to such schemes.13 They fail to capitalize on 

long-term gains generated by such investment 

opportunities, focusing instead on the short-term gains 

resulting from the temporary market favorability created 

by buyback schemes. Moreover, companies become more 

risk-averse in their outlook as buyback is the less 

precarious option in comparison to other investment 

opportunities. This myopic vision stems from being ill-

informed about buyback and its repercussions, the 

transient gains of buyback schemes clouding their 

judgments instead. 

 

Conclusion: 

 

With this pandemic creating unprecedented effects on the 

market, it becomes extremely imperative to be aware of 

the legal framework to avoid any possibility of non-

compliance or violations. Companies are already 

struggling to grapple with the lockdown and the near 

shutdown of the economy; adding avoidable litigation 

costs to this will only worsen their situation. Companies 

should ensure that they consider all relevant factors 

before announcing a buyback –the impact of a buyback 

on its long-term growth, withdrawal of their buyback 

offer, pricing guidelines governing the offer and the 

possible minor non-compliances and their repercussions. 

This will ensure that the process is conducted smoothly, 

without any unwelcome SEBI interferences, while also 

boosting investor confidence and keeping the company 

afloat. Moreover, these regulatory loopholes require 

urgent legislative intervention to ensure that there is no 

scope for abuse of the buyback mechanism by companies 

while also creating a more conducive business 

environment.  

 

 

 

Author Details: Priyasha Goyal and Raghav Agrawal 

are students at Jindal Global Law School .

 

 
13 The Case for Stock Buybacks, Alex Edmans, 2017, published in 

Harvard Business Review, available at <https://hbr.org/2017/09/the-

case-for-stock-buybacks> 
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Are Human Rights in Jeopardy During COVID- 19? 

- Archie Anant and Naina Agarwal 

 

 

 

Faded Human Rights During Pandemic 

COVID pandemic is not a new crisis. Many epidemics 

like HIV, Influenza virus, Ebola and the like have 

tormented. What differs is just the intensity. However, 

wasn’t the nation prepared for such unexpected crisis 

seeing past experiences? Is the public health system of the 

country efficient enough to cater the needs of the entire 

population? The catastrophe in a country tests the 

effectiveness of the governance system of the country. 

Everything comes to a halt, but is it supposed to be at the 

cost of human rights? The Constitution, grund norm of 

the Nation explicate the idea of human and fundamental 

rights in different possibilities with ‘reasonable 

 
14 Janki Kutti Amma, Right to Equality, The Indian Journal of 

Political Science (May 10, 2020 09:22 A.M.), 

www.jstor.org/stable/42743401. 

restrictions’. But is the government being an opportunist 

here to exploit and limit individual freedom under the 

garb of reasonable restrictions or matches with the 

proportionate objective sought to be achieved?  

 

Right to Equality: Endangered By The Pandemic? 

Right to Equality is one of the most essential features of 

a democracy.14 It is the right of an individual to be treated 

as well by the legislation as others who, if only relevant 

facts were taken into consideration, would be judged to 

be in the same situation.15 The global health crisis of 

Covis-19 has, however, pushed this right to a relatively 

15 Bliss v. Attorney General of Canada, (1979) 1 SCR 183. 
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endangered position. The floundering of this right can be 

contemplated by observing the miserable conditions of 

the migrant workers. The states which have not taken 

appropriate measures in order to effectuate the evacuation 

and settlement of the migrant laborers, have infringed the 

Article 14 of these laborers.16 Moreover, a wave of 

xenophobia swept across the world when racial attacks 

were being committed under the cloak of the anguish of 

Covid-19. Similar incident happened in India, when a 

North-Eastern person became a victim of an unreasonable 

“racially aggravated assault”17. The foundational 

principles of democracy fail when the citizens of a 

democratic society discriminate against their fellow 

members on the basis of racial variation. It is a grave 

violation of Right to Equality of a person.18 

“A community is democratic only when the humblest and 

the weakest person can enjoy possess.”19 

 

Privacy: Lost in The COVID Dread 

Right to Privacy is one of the most cherished rights of a 

democracy. It is intrinsic to an individual’s liberty and 

dignified life. In the words of Tom Gerety, an American 

Professor, it is “the control over or the autonomy of the 

intimacies of personal identity.”20 However, it is not an 

absolute right.21 Certain restrictions can be imposed upon 

these rights in specific cases. However, these restrictions 

should be reasonable in nature and in consonance with the 

greater objective sought to be achieved. It has to be 

 
16 Rakesh Dwivedi, Is Article 14 Dead During Corona War?, (May 

10, 2020 13:55 P.M.), https://www.livelaw.in/columns/is-article-14-

dead-during-corona-war-155453. 
17 Jack Guy, East Asian student assaulted in 'racist' coronavirus 

attack in London, CNN Website (May 10, 2020 18:45 P.M.), 

https://edition.cnn.com/2020/03/03/uk/coronavirus-assault-student-

london-scli-intl-gbr/index.html. 
18 State of Madras v. Smt. Champakam Dorairajan, AIR 1951 SC 

226. 
19 A. Phillip Randolph. 
20 Adrienn Lukács, What is Privacy? The History and Definition of 

Privacy, Passeidireto (09 May, 2020 14:43 P.M.), 

https://www.passeidireto.com/arquivo/49651384/what-is-privacy-

the-history-and-definition-of-privacy-adrienn-lukacs/2. 
21 X’ v. Hospital ‘Z, (1998) 8 SCC 296. 
22 Adrienn Lukács, What is Privacy? The History and Definition of 

Privacy, Passeidireto (09 May, 2020 14:49 P.M.), 

https://www.passeidireto.com/arquivo/49651384/what-is-privacy-

the-history-and-definition-of-privacy-adrienn-lukacs/2. 

proportionate. The extent to which a limitation is being 

put should be taken into consideration.  

One of the important facets of right to privacy is 

informational privacy, which refers to the protection of 

personal information or data of an individual. It is the 

control that one can have over the information about 

oneself.22 Public disposure of private facts is an 

infringement of an individual’s right to informational 

privacy.23 It is against an individual’s right to anonymity. 

The similar kind of violation can be observed in the recent 

episodes of collecting and disseminating of personal data 

of the Covid-19 positive individuals. For instance, the 

action of releasing a list of all international passengers 

with their complete residential addresses State of 

Karnataka for the purpose of their identification is potent 

threat to their right to privacy.24 Moreover, the 

Ahmedabad Municipal Corporation (AMC), in Gujarat, 

circulated complete details of all COVID-19 positive 

patients in order to enhance the process of contact 

tracing.25 Delhi government went a step ahead and put 

posters reading “Do not visit. Home under quarantine”, 

with names and addresses outside homes of people.26 

There is no harm in collecting an individual's information 

with his consent for larger public welfare. However, it is 

an infringement of his rights if his personal information 

is released in the public sphere as the public sharing of 

information to this extent might expose these people to 

the threat of being attacked by people. In the 

contemporary time, the same is happening. Although the 

state is collecting data as a part of a combat mechanism 

23 Dan Cohen v. Cowles Media Co., 1991 SCC Online US SC 119. 
24 Naveen Menezes and Bellie Thomas, Government publishes 

details of 19,240 home-quarantined people to keep a 

check, Bangalore Mirror (09 May, 2020, 3:31 P.M.), 

https://bangaloremirror.indiatimes.com/bangalore/others/governmen

t-publishes-details-of-19240-home-quarantined-people-to-keep-a-

check/articleshow/74807807.cms. 
25 Press Trust of India, Names of 36 COVID-19 patients in 

Ahmedabad city made public, Business Standard (May 09, 2020 

14:44 P.M.), https://www.business-standard.com/article/pti-

stories/names-of-36-covid-19-patients-in-ahmedabad-city-made-

public-120040301086_1.html. 
26 Hemani Bhandari, COVID-19 poster outside west Delhi house 

keeping people away, The Hindu (May 09, 2020 15:54 

P.M.),  https://www.thehindu.com/news/cities/Delhi/covid-19-

poster-outside-west-delhi-house-keeping-people-

away/article31176892.ece. 
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against the global pandemic of Covid-19; but, its 

dissemination by the government as well as the media 

violates an individual's right to privacy.  

Another challenge to the right to privacy, during the 

present scenario of Covid-19, is the alleged infringement 

of informational privacy owing to the built in features of 

the app. The app collects certain information of the user. 

There have been petitions filed which have claimed the 

same.27 However, the government refuted all such claims 

and confuted any violation of the users’ right to privacy. 

But, there are a few legal lacunas of the Aarogya Setu app. 

The major legal drawback associated with the Aarogya 

Setu app is the absence of an anchoring legislation.28 It 

creates vagueness along the legislative lines. However, it 

is legitimate to collect personal data in the public interest, 

but it becomes the duty of the government to protect this 

information and use it only for the purpose it was 

collected for. Above all, the law must provide for a 

suitably empowered statutory authority, with 

considerable autonomy, to enforce its promised 

protection to citizen's data and loss of individual 

autonomy.29 The Supreme Court in K. S. Puttaswamy 

(Retd) v Union of India30 urged the Government to devise 

a robust mechanism for data protection. The Court 

propounded that the creation of a regime requires a 

careful and sensitive striking of equilibrium between 

individual interest and legitimate concerns of the State.  

 

Right to Return from Abroad  

 
27 Dr. Anita Yadav and Nausheen Khan, Why Mandating The 

Aarogya Setu App Is Not The Solution To The Covid-19 

Pandemic?, Live Law (May 09, 2020 17:44 P.M.), 

https://www.livelaw.in/columns/why-mandating-the-aarogya-setu-

app-is-not-the-solution-to-the-covid-19-pandemic-156422. 
28 Gautam Bhatia, Legal Flaws On The Mandatory Imposition Of 

Aarogya Setu App, Live Law (May 09, 2020, 11:42 A.M.), 

https://www.livelaw.in/columns/coronavirus-and-the-constitution-

xxi-the-mandatory-imposition-of-the-aarogya-setu-app-156134. 
29 Raddivari Revathi, Evolution of Privacy Jurisprudence - A 

Critique, SCC Online (09 May, 2020 12:52 P.M.), 

https://www.scconline.com/Members/SearchResult.aspx. 
30 Justice K. S. Puttaswamy (Retd) v. Union of India, (2017) 10 

SCC 1. 

Does the people stranded in foreign countries have 

fundamental right to return back? After World War II, 

‘right to return’ was adumbrated in Article 1331 of UDHR 

as personal liberty and inalienable right. ICCPR assures, 

‘no one shall be arbitrarily deprived of his right to enter 

his own country’32. Also, in Francis Manjooran v. GoI33, 

upheld that right to cross Indian territories is an integral 

part of Article 21.  

Indian citizens, majorly work in Gulf countries for their 

survival. However, they face discrimination in form of 

food and medical treatments. It is natural that foreign 

countries give preferential treatment to their nationals. 

Government at this hour find it difficult to evacuate them. 

Personal liberty to enter India can be curbed through 

reasonable law. SC in K.S. Puttaswamy v. UOI34 held 

restriction should be legitimate and proportional. 

Municipal courts are bound to follow UDHR and ICCPR. 

“Restriction should be appropriate, least restrictive and 

implies necessity”.35 

 

Question of Right to Profess, Practice and Propagate 

Religion During Crisis? 

The major controversy revolves around ‘congregation’. 

The idea of people collecting from all places to worship 

together comes into conflict with social distancing. The 

infamous incident of South Korea, wherein people 

congregated at Church and people became remarkable 

spreaders of virus.36 The first incident of India constitutes 

of people from Punjab who returned from a foreign nation 

and congregated which turned them striking spreaders of 

31 UDHR, art. 13(1): Everyone has the right to freedom of 

movement and residence within the borders of each state. (2). 

Everyone has the right to leave any country, including his own, and 

to return to his country. 
32 ICCPR, art. 12(4). 
33 Francis Manjooran and Others v. Government of India, 1965 KLT 

1076 (FB), Also, affirmed in Satwant Singh Sawhney & another v. 

D. Ramarathnam, AIR 1967 SC 1836. 
34K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1, ¶ 325. 
35 National Legal Services Authority v. Union of India (2014) 5 

SCC 438. 
36 South Korea cluster drives huge rise in cases, The Guardian, 

(May. 11, 2020, 9:56 P.M.), 

https://www.theguardian.com/world/2020/feb/22/coronavirus-

south-korea-sees-huge-jump-cases-china-hubei-wuhan-outbreak-. 
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the life taking virus. Thereafter, Tableeghi Jamat in Delhi 

further worsened the situation across the country. Crucial 

efforts have been taken at various places to pacify the 

situation. For instance, Roman Catholic Church 

broadcasts the sermons. Similar initiatives were taken by 

National Cathedral in Washington DC.37  

The paramount idea of Right to Profess, Practice and 

Propagate Religion under Article 25 is under question. 

Does Article 21 has overriding effect under Article 25? 

The plain reading of the text itself hints at the answer. The 

right under Article 25 can be restricted on grounds of 

public order, morality and health. The conflict between 

the two provisions was also resolved by the Court in State 

of Punjab v. M.S. Chawla. The court proclaimed; 

“Right to health is an integral part of right to life. The 

government is under a constitutional obligation to 

provide health facilities”.38       

Two petitions were filed in the Apex Court regarding 

Tableeghi Jamat wherein Jaimat Ulama -i- Hind appealed 

to stop communalizing the incident39 and put a ban across 

all the activities of Tableeghi Jamat followed by 

demolition of their office.40  

The fundamental rights are those rights which do not 

violate other person’s right. However, by practicing their 

right to religion it has relatively violated other people’s 

fundamental right to life.  

 
37 Presiding Bishop Michael Curry’s Easter sermon from the live-

streamed service at Washington National Cathedral, The Episcopal 

Church, (May. 11, 2020, 9:56 P.M.), 

https://episcopalchurch.org/posts/publicaffairs/presiding-bishop-

michael-currys-easter-sermon-live-streamed-service-washington. 
38 State of Punjab v. M.S. Chawla (1997) 2 SCC 83. 
39 Won’t gag press: SC on Muslim body’s plea against 

communalisation of Markaz incident, The Print, (May. 11, 2020, 

11:07 P.M.), https://theprint.in/judiciary/wont-gag-press-sc-on-

muslim-bodys-plea-against-communalisation-of-markaz-

incident/400962/. 
40 Ban on Tablighi Jamaat sought, The Tribune, (May. 11, 2020, 

11:09 P.M.), https://www.tribuneindia.com/news/nation/ban-on-

tablighi-jamaat-sought-67203. 
41 COVID- 19 Guidelines on Dead Body Management, Ministry of 

Health & Family Welfare Directorate General of Health Services, 

Government of India, (May. 11, 2020, 1:31 A.M.), 

https://www.mohfw.gov.in/pdf/1584423700568_COVID19Guidelin

esonDeadbodymanagement.pdf. 

 

Right to Burial or Cremation? 

 “Death is inevitable.” 

Ministry of Health and Family Welfare has issued 

guidelines on ‘Dead Body Management’41. It is natural 

that the confirmed or suspects of COVID are to be kept in 

isolation, thereby limiting the scope to hospital deaths 

only. It is evident from guidelines that family members 

are allowed to attend and perform last rituals, however, 

state have limited the number of people to be present. 

U.K.42 and Sri Lanka43 committed mistake by making 

cremations compulsory irrespective of religion. This led 

to huge dissent and governments were forced to withdraw 

the same. But it added fuel to fire when Maharashtra Civic 

Body passed the same provision.44 “A Muslim man was 

cremated with honor at Hindu place due to paucity at 

burial place”45. The same was withdrawn as it came in 

conflict with Article 25 of Constitution. SC in 

Parmanand Katara v. UOI46 affirmed that corpse should 

be treated with dignity and fair treatment under Article 

21. However, guidelines do not consider the religion of 

family of corpse.  

42 UK amends emergency bill that called for mandatory cremations, 

Middle East Eye, (May. 11, 2020, 1:39 A.M.), 

https://www.middleeasteye.net/news/coronavirus-uk-amends-

emergency-bill-muslims-jews-other-faiths-mandatory-cremations. 
43 Sri Lanka makes cremations compulsory for virus deaths, angering 

Muslims, The Hindu, (May. 11, 2020, 1:38 A.M.), 

https://www.thehindu.com/news/international/coronavirus-sri-

lanka-makes-cremations-compulsory-for-virus-deaths-angering-

muslims/article31323918.ece. 
44 Bodies of those who died of COVID-19 will be cremated: BMC, 

Deccan Herald, (May. 11, 2020, 1:42 A.M.), 

https://www.deccanherald.com/national/west/bodies-of-those-who-

died-of-covid-19-will-be-cremated-bmc-819357.html. 
45 Family of 65-yr-old Muslim man who was cremated allege three 

cemeteries denied permission for his burial, The Indian Express, 

(May. 11, 2020, 1:47 A.M.), 

https://indianexpress.com/article/cities/mumbai/mumbai-family-of-

65-yr-old-muslim-man-who-was-cremated-allege-three-cemeteries-

denied-permission-for-his-burial-6344656/. 
46 Pt. Parmanand Katara v. Union of India & Anr. (1995) 3 SCC 

248. 
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“Mode of disposing dead body is an integral part under 

Article 25. Everyone is entitled to decent burial in 

consonance with one’s traditions.”47 

Fear of spreading virus from dead body in case of 

cremation invoked conscience of individuals in 

Meghalaya.48 Though WHO49 and doctor from AIIMS50 

clarified the stance, but lack of knowledge of individuals 

violated the corpse’s right.  

 

Mannual Scavengers: A Forsaken Occupation? 

Manual scavenging is a forced occupation rather than a 

choice. This caste based role association has afflicted 

them, both economically and socially. Despite occupation 

being banned51, it still persists. Around 48,000 people 

have been identified in this occupation through national 

survey.52 The data released by Ministry of Social Justice 

and Empowerment elucidates how death rate has 

increased by 61% i.e. from 57 deaths in 2015 to 110 

deaths in 2019.53 SC directed to provide them better 

equipment for secured health.54 However, during the 

pandemic they are hit at their worst due to debt bondage55, 

unable to feed themselves and their family, etc. 

Government didn’t formulate any code or guidelines for 

them, since the occupation is banned. Delhi while 

announcing financial relief excluded the most vulnerable 

section.56 People who raised themselves from this 

occupation are again forced into this during crisis for their 

 
47 Vareed Porinchukutty v. State of Kerala and Ors. 1971 KLT 204, 

Marimuthu vs State Criminal Appeal Nos.618/1995 and 620/1995, 

S.Sethu Raja vs The Chief Secretary (2007) 5 MLJ 404. 
48 Meghalaya HC orders action against those hindering burial, 

cremation, The Economic Times, (May. 11, 2020, 1:56 A.M.), 

https://economictimes.indiatimes.com/news/politics-and-

nation/meghalaya-hc-orders-action-against-those-hindering-burial-

cremation/articleshow/75209882.cms?from=mdr. 
49 Infection Prevention and Control for the safe management of a 

dead body in the context of COVID-19, World Health 

Organization, (May. 11, 2020, 1:43 A.M.), 

https://apps.who.int/iris/bitstream/handle/10665/331538/WHO-

COVID-19-lPC_DBMgmt-2020.1-eng.pdf. 
50 Union Health Ministry framing guidelines on handling of 

COVID-19 casualties, Outlook The News Scroll, (May. 11, 2020, 

1:43 A.M.), https://www.outlookindia.com/newsscroll/union-health-

ministry-framing-guidelines-on-handling-of-covid19-

casualties/1761773. 
51 THE PROHIBITION OF EMPLOYMENT AS MANUAL 

SCAVENGERS AND THEIR REHABILITATION ACT, 2013. 

survival. It is evident from the report that people are 

forced for the working during lockdown.57 This impudent 

behavior results in blatant violation of Article 21.  

Similarly, Ministry of Labour and Employment issued 

notice requiring employers not only to reduce or cut 

wages but also not to terminate them. However, the 

‘unorganized sector’, where huge population is engaged, 

as usual remains neglected. 

 

Police Brutality: Return to Barbarism 

The arbitrary infliction of brutality upon the citizens of 

any democratic state, for whatsoever reason, is against the 

constitutional framework of that nation. It is against the 

principle of natural justice. Judge, Frankfurter J., in Wolf 

v. Colorado58 pointed out the importance of an 

individual’s right to security against arbitrary intrusion by 

the police. However, there have been many instances of 

such arbitrary intrusions and infliction of violence by the 

police under the garb of ensuring the maintenance of 

social distancing. It is indisputably the responsibility of 

the authorities to maintain the same, however, it cannot 

justify the compromise of the principles of natural justice 

and constitutional provisions. The same was also upheld 

by a bench of S. Manikumar, C.J. and C.K. Abdul Rehim 

and C.T. Ravikumar JJ and propounded that: 

52 India’s manual scavenging problem, The Hindu, (May. 11, 2020, 

9:02 P.M.), https://www.thehindu.com/news/national/indias-

manual-scavenging-problem/article30834545.ece. 
53 Damini Nath, 110 Deaths by cleaning sewers, septic tanks in 

2019, The Hindu, (May. 11, 2020, 9:11 P.M.), 

https://www.thehindu.com/news/national/110-deaths-by-cleaning-

sewers-septic-tanks-in-2019/article30795201.ece. 
54 Delhi Jal Board v. National Campaign for Dignity and Rights of 

Sewerage and Allied Workers, Civil Appeal No. 5322 of 2011. 
55 Aditi Yadav, The scourge of manual scavenging, Oxfam India, 

(May. 11, 2020, 9:05 P.M.), 

https://www.oxfamindia.org/blog/manual-scavenging-in-india. 
56 Covid- 19: Delhi government to pay unemployed construction 

workers Rs 5,000 a month, The Hindu, (May. 11, 2020, 9:00 P.M.), 

https://www.thehindubusinessline.com/news/national/covid-19-

delhi-government-to-pay-unemployed-construction-workers-rs-

5000-a-month/article31155886.ece. 
57 Suprakash Majumdar, A Dark Manhole, Caste and COVID-19, 

The Citizen, (May. 11, 2020, 9:19 P.M.), 

https://www.thecitizen.in/index.php/en/NewsDetail/index/15/18584/

A-Dark-Manhole-Caste-and-COVID-19. 
58 Wolf v. Colorado, 1949 238 US 25. 
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“We are of the firm view that, right of personal liberty 

guaranteed under Article 21 of the Constitution of India 

should not, at any rate, be infringed by arresting an 

accused, except in matters where arrest is inevitable.”59 

During a time like this, when a global has already 

endangered considerable number of human lives, the co-

operation from police as well as the citizens can help in 

mitigating the aftermath of this lethal pandemic. 

Community Policing, or in common parlance referred to 

as neighbourhood policing60 can come across as a potent 

antidote to the prevailing pandemic nodes. Resorting to 

violence or inflicting brutality cannot alleviate the same 

as, in the words of Bart de Ligt: 

“The more violence, the less revolution.”61 

 

Prisoner’s Rights: Taken for Granted? 

Justice Bhagwati in Francis Coralie Mullin v. The 

Administrator, UT of Delhi, asserted;  

“Article 21 is a fundamental right that has a highly 

activist magnitude and it embodies a constitutional value 

of supreme importance in a democratic society.”62  

The Apex Court has taken suo- moto cognizance of matter 

titled ‘Contagion of COVID 19 Virus in Prisons’.63 The 

Court affirmed prisoner’s right to be protected under 

Article 21. It asked the States to constitute High Powered 

Committee to discuss as to which category of prisoners 

should be released. It would take into consideration many 

factors like nature of offence, punishment, facing trial or 

not, etc. But the states followed a conservative approach 

and did not release sufficient prisoners. Owing to the 

overcrowded and callous state of prisons, the prisoners 

are exposed at a higher risk during such pandemic. 

 
59 Kerala High Court, W.P. (C) No.9400 OF 2020 (Suo Motu). 
60 G.P. Alpert, R.G. Dunham, Community policing, Journal of 

Police Science and Administration, (1986). 
61 Bart de Ligt. 
62 Francis Coralie Mullin v. The Administrator, Union Territory of 

Delhi; 1981 SCR (2) 516. 
63 IN RE : CONTAGION OF COVID 19 VIRUS IN 

PRISONS,  2020 SCC OnLine SC 344. 

Liberal forms of interim bail or suspension of sentence, 

Furlough, Parole etc. should be granted. The conundrum 

of liberty v. security should be achieved at a stage where 

right to life can be enjoyed as effectively as possible.64   

 

 Access To Justice: An Unlevel Playing Field? 

The Preamble of the Constitution envisages the very idea 

of Justice be it Social, Economic or Political. Article 39 

assures that economic condition is not a bar and the same 

has been affirmed by Apex Court in Centre for Legal 

Research v. State of Kerala65. Access to justice is an 

inalienable human right as asserted in Anita Kushwana v. 

Pushap Sudan66. But how far is this from reality? Many 

reports and surveys are corroboration of the fact that there 

lies a huge pendency in court proceedings and sometimes 

it takes generations to see the end decision. The delay in 

law is itself the breach of the constitutional order.  

“It is crucial to ensure speedy disposal to promote justice 

and it is the duty of the state to observe its actions to make 

fundamental rights under part III, more meaningful”.67 

Can justice be provided in the era of e-courts and e-

governance? There is paradigm shift during this 

catastrophe when the courts decided to deliver justice 

virtually. But it remains a fallacy as in the span of 

digitization, where technological advancements 

flourished, digital divide followed. There is gargantuan 

population of the country which counts as illiterate and it 

is difficult for them to cope up the situation. 

The words of Justice Deepak Gupta in his farewell speech 

is notable. He pointed towards the inability of vulnerable 

sections to approach court to raise their voices against 

prejudices. He says, the courts today favours rich people.    

64 Anuradha Bhasin v. UOI, 2020 SCC OnLine SC 25. 
65 Centre for Legal Research v. State of Kerala, AIR 1986 SC 1322, 

Also affirmed in M.H. Hosket v. State of Maharashtra, AIR 1978 

SC 1548. 
66 Anita Kushwana v. Pushap Sudan, 2016 8 SCC 509. 
67 SCAORA v. Union of India, (1993) 4 SCC 441, ¶ 483. 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly


 
Jus Weekly              June 2020, Issue 2 

 

11 

 

Email: jusweekly@gmail.com                               w: https://www.juscholars.com/jus-weekly  

 

“Both the Bench and the Bar owe a duty to that section of 

the litigants which does not really have a voice, to ensure 

that their cases are not put on the back- burner”.68 

 

Human Rights: A Democracy Quintessential 

The biggest challenge to a true democracy is ensuring an 

unfettered guarantee of human rights to its citizens. It is 

the duty of every government of a democratic state to 

safeguard the basic rights of its citizens even in the times 

of complexities and dolor. The state can, by all means, 

curtail certain rights with the objective of greater good 

and public welfare. Certain level of limitation or 

derogation of some rights for legitimate purposes, such as 

to protect public health, can be allowed. However, there 

should be strict boundaries on when, how and to what 

extent rights may be limited. The curtailment has to be 

within justifiable limits. The extent of such limitations 

should not supersede the basic constitutional guarantees 

provided to an individual. It should not be arbitrary, extra 

constitutional or ultra vires. If the said curtailment of 

human rights has any of these components, the very 

essence and existence of a democracy stands defeated as: 

“Human rights are not a privilege conferred by the 

government. They are every human being’s entitlement by 

virtue of his humanity.”69 

 

 

 

Author Details: Archie Anant  and Naina Agarwal are 

students at Rajiv Gandhi National University of Law, 

Patiala.  
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68 'Judiciary Should Be Humane, it Should Stand by Poor', Justice 

Deepak Gupta Says in Farewell Speech, The Wire, (May. 11, 2020, 

9:29 P.M.), https://thewire.in/politics/full-text-justice-deepak-gupta-

farewell-speech. 

69 Mother Teresa. 
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Lawful Self Defense v. Revenge Strike: Scrutinizing the Use of force under 

International Law 

- Manu Sharma 

Abstract 

The use of force has been a long standing phenomenon in 

International relations which is considered to be linked 

directly to the sovereignty of state. Being sovereign gives 

a state limitless power to use all possible means to guard 

their interests.  However the longer we have associated 

war with sovereignty of state, the more complicated it has 

now become. Through the increased social awareness and 

realization of inter- dependency of states on each other, 

the limits to the right to resort to a war has been drastically 

expanded. This indeed has abolished the use of force or 

any other form of threat in International community. It 

has become a rule of International criminal jurisprudence, 

the violation of which comes with penal provisions. 

However, there might arise a situation where use of force 

is the only means and thus reserving exceptional 

circumstances in which it is permissible to use force such 

as for the purposes of self defense, humanitarian 

intervention and pre emptive measure against terrorism 

inter alia. This article gives a brief analysis of permissible 

and prohibited use of the force or threat of force under 

International settings by looking at a recent example of 

US’s attack on Iran’s General Qassem Soleimani and 

Iran’s acts of reprisal. 

 

Introduction 

The genesis of the issue started with  fierce missile attacks 

by Iran’s Revolutionary Guards Crops (RCG) against two 

US military bases in Iraq. The attack took place in the 

backdrop of its promise to take forceful and harsh revenge 

for US’s drone attack in Iraq on December 29, 2019 

which killed its leading military figure General Qassem 

Soleimani. Within a few hours of this incident, Iran’s 

supreme leader Ayattollah Ali Khamenei vowed for a 

‘fierce revenge’ from US in its neighboring countries like 

Syria and Iraq due to its military reach in these regions.  

Moreover, Iran’s ambassador to UN characterized the 

attack by US as ‘an act of war’ and on the above note, Iran 

on January 8, 2020 in a military operation code named 

‘Operation Martyr Soleimani’ launched numerous 

ballistic missiles at US air base in Iraq. 

 

Critical Analysis 

Legality of Iran’s use of force 

Iran might think that its action and rhetoric is justified in 

what it calls as ‘fierce revenge’ which is fundamentally 

inconsistent with the principles of International law, 

ironically the very law invoked by Iran to condemn the 

US attack. ‘Revenge’ often known as retaliation or 

reprisal in the language of International legal system is 

not a lawful basis for a State to use armed force. Instead, 

International law only permits the use of armed forces 
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against another state or non state organized armed group 

when there is an indispensible need of self defense against 

imminent, actual or ongoing unlawful armed attack or 

pursuant to the resolution passed by the UNSC. None of 

these grounds justify the stance of Iran. Indeed despite 

giving threats it seems that Iran actually understands this, 

which is suggestive by its Foreign Minister Javed Zarif’s 

justification of attack on the ground of indispensible 

necessity and proportionate measure in the interest of 

self- defense which clearly contradicts its previous stance. 

Looking comprehensively at the concept of self-defence 

in International setting makes it pretty clear that invoking 

the rhetoric of self- defense does not ispo facto justify a 

state’s use of military force unless shown a triggering 

situation of such necessary self help action. The UN 

Charter provides for an inherent right of individual or 

collective self defense in situation of armed attacks.70 In 

addition other justifiable reasons include humanitarian 

intervention, protecting one’s national in other states etc. 

Once the act of violence is carried out or is completed, 

this self- help measure expires, unless it perceives an 

ongoing threat. This ‘Time- bound’ aspect forbids a 

victim state from transforming a genuine self protection 

justification into one for revenge which clearly happened 

in this case. 

Therefore, it can be said that Iran’s attack at US air base 

is illegal considering the fact that it was not in the interest 

of self defense, but an act of pure reprisal. It clearly had 

an opportunity to go and seek help for UNSC as the attack 

was already completed. Iran actually did what it 

promised, launching attack to retaliate the killing of its 

general through which it paradoxically engaged in same 

illegality it has condemning since the beginning. 

 

Legality of US’s use of force 

 
70United Nations, Charter of the United Nations, 24 October 1945, 1 

UNTS XVI, art.51. Available at: 

https://www.refworld.org/docid/3ae6b3930.html [accessed 20 May 

2020]. 
71 https://www.euronews.com/2020/01/03/is-us-drone-strike-to-kill-

iranian-general-legal. 

US justify its action of Killing Soleimani on the ground 

of pre- emptive defense against unlawful armed force. It 

said that the strike was aimed at deterring future Iranian 

attack plans as the general was actively developing plans 

to attack American diplomats and service members in 

Iraq71. However no substantial evidence has been 

produced to prove this allegation which brings the author 

to believe that the logic of criticizing Iran for not having 

any triggering justification for necessary self help applies 

equally to US and its own act can also be considered as 

an act of retribution. The core of the International 

structure was adopted to limit the actual or threatened use 

of force and hence only if there is a threat to the territorial 

integrity or political independence of any state, such use 

of force is justification subject to certain requirements.72 

Even if we assume that there was an imminent threat of 

unlawful armed attack on US, it must have notified the 

UNSC of such action to give it an opportunity to take any 

action as the organization is charged for maintaining 

International peace and security According, once the 

threat was terminated it should have turned to UNSC to 

authorize any subsequent use of force. Even if US is a 

victim of unlawful attacks done by Iran in previous years, 

it is still not justified in using force to ‘punish’ or 

‘sanction’ the aggressor state, whether it characterizes its 

action as revenge or anything else which has what US did 

in this case which completely makes its actions illegal. 

 

Validity of Evidence 

Both the nations pointed towards the prior attacks that 

have taken place to bolster their assertions of self defense. 

While the author thinks that though they are certainly 

relevant in accessing the future intentions and capabilities 

but they cannot alone justify the acts of both the nations. 

Their justification seems to be too far-fetched which fails 

to fulfill the criteria of imminency and necessity. US 

72United Nations, Charter of the United Nations, 24 October 1945, 1 

UNTS XVI, art. 2, ¶ 4. Available at: 

https://www.refworld.org/docid/3ae6b3930.html [accessed 10 May 

2020]. 
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based its claim on the data which attributes the death of 

608 Americans in Iraq to General Soleimani, which 

serves a valid purpose for the US intelligence to draw an 

assessment to understand the legal basis of the use of 

force.73 But the rhetoric contributed little to a meaningful 

assessment of their self assessment legitimacy. To further 

substantiate, let’s look qt an example where many former 

and current US officials asserted that Soleimani has blood 

of hundred of its American troops on his hand, which may 

be understandable as they seek to highlight his 

involvement with actors hostile to US forces and its 

interests. However, this also contributes to the perception 

that the attack was more about seeking revenge than self 

defense. 

And that’s why the author believe that US administration 

should articulate to its people and the International 

community a compelling case to believe that it made a 

reasoned assessment that killing of general was necessary 

to prevent further attacks on US military personnel and 

that such projected attack was so imminent, leaving no 

reasonable time for non- forceful measures to deal with 

this threat. The same applies to Iran too and hence both 

nations should be forth coming with the information that 

led to their respective asserted determinations that their 

attacks were the necessity of this situation. 

 

Attack on Cultural Sites 

After Iran’s attack, US president threatened to target 

important cultural sites of the Iranian heritage which is 

clearly in violation of several International treaties like 

the Hague Convention for the Protection of Cultural 

Property, 1954 meant to safeguard cultural sites in the 

wake of destruction of cultural heritage sites during 

World War II, to which US is a signatory nation. In 2017, 

UN passed resolution in response to IS attack 

 
73Neta C. Crawford, ‘Civilian Death and Injury in the Iraq War, 

2003-2013. (March 2013), pg. 2, 

https://watson.brown.edu/costsofwar/files/cow/imce/papers/2013/Ci

vilian%20Death%20and%20Injury%20in%20the%20Iraq%20War

%2C%202003-2013.pdf. 
74 UNSC, ‘Security Council resolution 2368 (2017)’, 20 July 2017, 

S/ RES/ 2368 (2017). 

condemning the unlawful destruction of religious sites 

and artifacts.74 US was among the strongest critics of 

demolition of historic site of Palmyra site in 2015 by IS 

and Bamiyan Buddhas in Afghanistan in 2011 by 

Talibanis. In 2016, for the first time, ICC convicted 

Ahman al- Faqi al Mahdi of Al- Qaeda for destructing the 

religious artifacts in Mali.75 Though USA is not a part of 

ICC but it is signatory of other agreement to protect 

cultural heritages and monuments any attack on them 

would represent a significant reversal. Hence, this threat 

clearly exposes the hypocrisy of US and how it abuses the 

law in its own favour against other nations. 

 

Violation of International Human Rights Law 

As a general principle, any intentional premeditated 

killing of an individual would be unlawful under 

international human rights law. The use of lethal force by 

State agents may be lawful only as a means of last resort 

for achieving one legitimate purpose of protecting life 

from an imminent threat. Herein, for the strike against 

Soleimani specifically under the IHRL, the US would 

have to demonstrate that the general constituted an 

imminent threat to the lives of other and there was no 

option left but to use aggressive force against him. As 

discussed previously, the justifications advanced by the 

US, which primarily focuses on his involvement in 

blatant human rights violation in countries like Iran, Iraq 

and Syria. But indeed, his acts of terror are not sufficient 

to make his killing lawful. Further, it seems hard for US 

to explain to explain and justify the killings of six other 

traveling with him or standing around the car at the time 

of drone strike.76 Those deaths can be described as 

arbitrary deprivations of life under human rights law and 

should definitely result in State’s responsibility and 

individual criminal liability.77 It is to be noted here that 

75 The Prosecutor v. Ahmad Al Faqi Al Mahdi, ICL 1700 (ICC 

2016). 
76https://edition.cnn.com/middleeast/live-news/baghdad-airport-

strike-live-intl-hnk/h_f4d89b41ef9e19a716edc8047bf923df 
77UN Human Rights Committee (HRC), General comment no. 36, 

Article 6 (Right to Life), 3 September 2019, CCPR/C/GC/35, 
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while international humanitarian law may permit so 

called ‘co- lateral damage’, the same is not in the case 

under international human rights law or at least not to the 

same degree. Because there is absence of legal certainty 

as to the existence of an international armed conflict, the 

author applies the so called ‘ first shot theory’  which 

provides that even minor skirmishes between the armed 

forces of two nations would spark an international armed 

conflict and leas to the applicability of international 

humanitarian law. Any unconsented military operation by 

one state in the territory of another should be interpretated 

as an armed interference in one’ sovereignty and hence 

may be regarded as an international armed conflict under 

article 2 (1) of the Geneva Convention.78 Applying the 

above principles to this particular case leaves no doubt to 

the fact that killing of these individuals clearly violates 

US’s obligations under International Covenant on Civil 

and Political Rights (ICCPR)79 

 

Issue of Consent 

The important question that arises from this controversy 

is whether US had consent from Iraq to carry out the strike 

in their region? The answer is NO, As a result of this 

incident Iraqi parliamentarians passed a non- binding 

resolution calling for the US troops to leave the country.80 

They called it a ‘brazen violation of their sovereignty’. 

While the author believes that considering the fact that 

Iraq itself invited the US forces to fight against IS and 

train Iraqi forces, they consented for the same which gives 

US right to protect its personnel and interest in Iraq. 

However just because Iraq agreed to host US does not 

mean US will stretch their agreement to carry out illegal 

attacks like this. 

 

The Syrian Aspect 

 Many Syrians celebrated the death of General Soleimani, 

as he played the deadly role in his support of the Assad 

regime in Syria, implicating him in the death of thousands 

of innocent Syrians which is also a blatant violation of 

Human rights and thus violation of International 

Humanitarian law.81 

 

Conclusion 

Looking at the whole incident, it can be concluded that 

the definition of self- defense under International 

jurisprudence is vague and overbroad which provides a 

wide discretion to nations to interpret it in their own. The 

legality of killing of General Soleimani in the name of 

pre- emptive self defense in far from clear, for the obvious 

reason that it can be reckless abused by powerful nations. 

Moreover, considering the broader implications of such 

escalation in Gulf region whether this operation will 

indeed deter Iran and its proxies from retaliation. On the 

other hand, attacks by the Iranian forces clearly do not 

fulfill the requirements of imminent threat and necessity. 

Both the countries adopted the way of self help instead of 

complying with the requisite procedures of International 

law which also indicates the feebleness of the 

International justice system.  

Author Details: Manu Sharma is a student at Symbiosis 

Law School, Pune.
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79 UN General Assembly, International Covenant on Civil and 

Political Rights, 16 December 1966, United Nations, Treaty Series, 

vol. 999, p. 171, art. 6, available at: 

https://www.refworld.org/docid/3ae6b3aa0.html [accessed 4 May 
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80 Iraq Strategic Agreement Review Act, 2008 (H.R. 4959), § 2. 
81 https://www.haaretz.com/middle-east-news/syria/.premium-i-felt-

on-top-of-the-world-the-syrians-celebrating-soleimani-s-death-

1.8377125. 
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National Security Act, 1980 and its Uninformed Detention 

-Sayra Kakkar

Historical Background  

India is one of only a handful scarcely any nations on the 

planet whose constitution takes into consideration a  

preventive confinement during peacetime. Article 22 (3) 

says that the rights accessible to a captured individual 

won't be material if there should arise an occurrence of 

preventive confinement. The National Security Act 

(NSA) has its underlying foundations in the preventive 

detainment laws. The primary cycle of these laws was 

surrounded during the British standard. In any case, post-

freedom these laws were conveyed forward as the 

Preventive Detention Act of 1950. This was supplanted 

by the Maintenance of Internal Security Act of 1971 lastly 

the National Security Act of 1980.  

 

Provisions of the National Security Act 1980  

• NSA enables the Center or a State government to confine 

an individual with the goal that he doesn't act in any way 

biased to national security. The individual need not be 

charged during the time of confinement.  

• An individual can be confined without a charge for  upto 

12 months.  

• The confined individual can be held for 10 days without 

being told the charges against him.  

 

Grounds of Detention 

• Acting in any way biased to the guard of India, the 

relations of India with remote forces, or the security of 

India.  

• Regulating the continued presence of any foreigner in 

India or to make game plans for his ejection from India.  

• Keeping them from acting in any way biased to the 

security of the State or from acting in any way biased 

to the upkeep of open request or from acting in any 

way biased to the support of provisions and 

administrations fundamental to the network it is 

important so to do.  

 

Constitution of Advisory Board  

• The central or state government will comprise at least 

one Advisory Boards.  

• It comprises of three people who are able to be 

selected as Judges of a High Court.  

• The grounds of confinement must be set before the 

Advisory Board inside 3 weeks from the date of 

detainment.  

• The kept individual can request before the Advisory 

Board yet they are not permitted a legal counselor 

during the preliminary.  

• If the Advisory Board finds no adequate reason for 

the detainment, the administration will revoke the 

confinement request and discharge the individual.  

 

Defensive Measures  

No suit or other lawful continuing will lie against the 

Central or State Governments, or some other individual, 

for anything in compliance with common decency done 

or expected to be done in compatibility of this Act.  

 

Criticism of the National Security Act  

• Article 22 and different arrangements of Cr.PC 

defend the interests of a captured individual.  

• The individual captured must be educated regarding 

the grounds of capture.  
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• The captured individual can't be denied the option to 

counsel and to be guarded by a legitimate 

professional of his decision.  

• The captured individual ought to be created before 

the closest judge inside 24 hours.  

However, none of these shields are accessible if an 

individual is kept under NSA.  

• An individual could be kept in obscurity about the 

purposes behind his capture for as long as 10 days.  

• In any event, while giving the grounds to capture, the 

administration can retain data which it considers to 

be against the public interest to uncover.  

• The captured individual is likewise not entitled for 

the guide of any lawful professional in any issue 

associated with the proceedings before the 

advisoryboard, which is comprised by the legislature.  

Confining somebody without preliminary trial during 

ordinary occasions is difficult to legitimize when it is hard 

to demonstrate the authenticity of the risk presented by 

the individual.  

While the facts confirm that Constitution accommodates 

Article 22 (3) that doesn't broaden safeguards  of the 

criminal framework to preventive confinement, the 

legitimization for continuing with similar arrangements 

even 70 years after freedom should be reviewed. 

Since the NSA permits custody of individuals without 

encircling a charge, it has become a helpful device for the 

administration and police to go around the conventions of 

the Criminal Procedure Code and the courts of the land.  

The police utilize NSA when they are reluctant or unfit to 

put forth a criminal defense. Instances of writers critical 

of being accused of NSA are getting normal.  

The National Crime Records Bureau (NCRB), which 

gathers and investigations wrongdoing information in the 

nation, does exclude cases under the NSA in its 

information as no FIRs are enlisted. Subsequently, no 

figures are accessible for the specific number of 

detainments under the NSA. 

• In January, the BJP government in Uttar Pradesh 

captured three people under the NSA regarding a 

supposed dairy animals butcher occurrence in 

Bulandshahr.  

• In December a year ago, a Manipur writer, who 

had posted a supposed hostile Facebook post on 

the Chief Minister, was kept for a year under the 

NSA. Specialists state these cases point to the 

way that legislatures in some cases use it as an 

extra-legal force.  

 

Conclusion 

The time has come to rethink the law, they contend, on 

the grounds that in four many years of its reality, the NSA 

has been in the news for all an inappropriate 

reasons.There are no different figures as of now 

accessible for confinements under the NSA. The 177th 

Law Commission Report of 2001 uncovers that 14,57,779 

people were captured under preventive arrangements in 

India. It is central to audit the proceeded with utilization 

of NSA and to close the provisos that license law 

authorization to manhandle established and legal rights. 

Preventive detainment must not be utilized for normal 

lawfulness issues.  The undertaking must be to watch 

freedom – one of the essential rights ensured by the 

Constitution. 
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Judicial Review in the Light of 9th Schedule: A Comprehensive Study 

 -Ranjan Kumar Bhadani 

 

Abstract 

Article 31-b of the Indian constitution empowers the 9th 

schedule in regard to exemption from judicial review, for 

the purpose of social/economic development, that was the 

time when India got independence from Britisher, and 

adopted our Indian constitution for the liberty of internal 

affairs, India being inclined towards the socialist 

ideology, we adopted the features of social, political and 

economic justice in the beginning of preamble part, but 

somewhere it was mere a statement, seems not attainable 

without a proper legislation, for the accomplishment of 

social and economic justice it was an immense need of 

land for the purpose of agriculture or industrial 

development due to the presence of landlord and their 

malpractices towards the society lead to unaccomplished 

these goals of social & economic justice, but Indian 

parliament decided to make some reforms regarding 

agrarians development but judicial review was the 

hindrance concern of the acquisition of property ,as there 

were right to property (fundamental right). in 1951 

parliament amended the constitution of India for the first 

time and added the most awaited 9th schedule and 31-b in 

the Indian constitution, which empower the acquisition of 

property without any constitutional remedy in the court of 

law, because 9th schedule was immune from the judicial 

review, banded the hand of the Indian judiciary to 

exercise the jurisdiction in the case of acquisition of 

landlord property for the social development. But 

thereafter agrarian’s development mission turned into a 

conflicting story between the parliament and Supreme 

Court through the landmark cases and amendments, 

which I am going to discuss in detail in my article. 

Sometime later 9th schedule was misused by the 

legislator for the political gain & against the foundation 

of democracy. After the years of conflict between the 

legislator & judiciary, finally, Supreme Court tried the 

best to maintain the balance of power in the case of IR 

Coelho, held that after 24 April 1973, Supreme Court can 

exercise their judicial review in case of violation of Basic 

Structure even after the law placed in the 9th schedule. 

Because judicial review itself is a basic structure so it 

can’t be wholly confined. If yes then maybe Hon’ble 

court will become a horrible court of justice. Conflict of 
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judicial review started from Sankari Prasad Case. In 

Indian constitution the power of judicial review is for 

special law too otherwise it would be against the 

foundation of constitutionalism which exist in the Indian 

constitution, the contention of the supreme court in the 

case of  IR Coelho was supportive to the principle of 

constitutionalism which stated that the judicial review 

cannot be confined in itself, as in the case of Minerva 

Mills Case SC said that parliament has exclusive power 

to legislate but must go together with the public policy 

and should not be inconsistency with the basic structure 

or established foundation stone of the constitution of 

India, which includes the judicial review under Article 

137 of the constitution. The prima facie reasoning behind 

the amendments of parliament was to create a one-sided 

power of legislation in the hand of legislator only, in 24th 

amendment was the best example of this notion of 

parliament, in which added the clause 4 of article-13 and 

clause 2 & 3 in article 368, the main aim behind this 

legislation was that to exclude the amendment made 

under article 368 from the preview of law under article 

13, to make the law whatever they want without judicial 

interference because review could be possible with the 

law only as per article 137. I am going to discuss the entire 

step taken by both the super systems of the country. The 

second reason behind this research article is to present the 

real ideas and notion behind the judicial review in regard 

to the ninth schedule, I will present through the cases 

whether the judicial review of the 9th schedule is 

available in the real sense or not.  

    

Introduction /Historical Background 

It was essential to change the law relating to the 

ownership of land to perceive the development of the 

agrarian, for a country. After independence planning 

commission was set up to achieve the goal of agriculture 

and industrial development but look like it was also failed 

to accomplish the goal because a country like India is 

 
82 Parliament debates. Vols.XII-XIII,pt.II.p.8856-7, 8906, 8950-5, 

8963, 8981-3, 9775(9151) 

totally dependent on agriculture or industrial required plot 

of land, it was only possible with legislation, the idea of 

9th schedule was presented before the parliament, K.T 

SHAH who was the member of the constituent assembly, 

opposed the idea of 9th schedule82. The external 

inspiration of 9th schedule came from Ireland, where land 

been distributed to the community as per the ARTICLE- 

43(2) of the Irish constitution83, contended that ownership 

of land is regulated in regard to the principle of social 

justice only for the community welfare, Ireland being a 

socialist country this legislation is much needed as to 

abolish the concentration of wealth or property, because 

as per the theory given by A great philosopher PLATO 

property is the only reason for the development of crime 

and envy in the society so that he presented the idea of the 

community of ownership in between 428 BC TO 348 BC.  

Finally, after discussion in the parliament in 1951 1st 

amendment passed with 238 yes or 7 not and sent for the 

recommendation of the president on 18th June 1951, the 

thus first constitutional amendment passed for the aim of 

agrarians development and abolition of zamindari system, 

this larger program involved taking steps for the 

protection of tenants from arbitrary ejectment, the 

government started distribution of land to the landless 

poor people, or reduction or lagan or rent or taxes on the 

poor farmers by the landlords, that is the reason why this 

exploitation is known as exploitation by the farmer to the 

farmer. Co-operative farming was introduced in the 

states, this agrarian legislation becomes boon to the 

farmers and efforts towards the reforms in the area of 

socio-economic conditions in the country.  Utmost 

priority is given to the agrarian’s development in free 

India; accordingly several states passed the land reform 

acts for the eradication of poverty or abolition of the 

zamindari system and the land ceiling institution. 

However, new conditions arose regarding these reforms 

in the context of fundamental rights because lands 

reforms act affected the rights to property of zamindars, 

conferred in article 19(1)(f).  

83 Article- 43(2) of Irish constitution 
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Therefore, various petitions were filled by the zamindars 

in their respective high courts on the ground of violation 

of fundamental rights conferred in part III of the Indian 

constitution. In 1950, three petitions were filed to 

challenge the constitutional validity of land reforms act in 

the Allahabad high court and Nagpur high court or Patna 

high court, two were upheld and Bihar land reform 

declared unconstitutional84. But person deprived by the 

order of high courts of Allahabad and Nagpur filled writ 

petition under article 32 directly before the Supreme 

Court.  But that time under the leadership of pm 

Jawaharlal Nehru presented the idea of amendment of the 

constitution in 1951. 

                        

Objective Behind The 9th Schedule  

• The major aim was the agrarian’s reforms and 

Abolition of jamindari system in the country and 

spread the fragrance of socio-economic reform in the 

country. 

• Abolition of jamindari system and intermediaries in 

the institution of agriculture.  

• Remove evil in the society by eradicating poverty. 

• No petition can be entertained by the court in case of 

acquisition of property and violation of fundamental 

rights. 

• Upliftment of weaker section especially who are 

concerned with agriculture. 

• Reduces the concentration of wealth in the form of 

land or exploitation to the poor people of the society. 

 

Nature and Scope of Article 31-B in Regard to Ninth 

Schedule 

Today 9th schedule becomes constitutional dustbin and 

place for any inconsistence law passed by the parliament 

and receive protection or immunity from judiciary, art-

 
84 Kameshwar singh v state of Bihar, AIR, 1951, Pat.91, SB. 
85 INDIA CONSTA .art. 31(b) 
86 AIR 1952 SC 252, 1952 1 SCR 1020 

 

31-b and 31-a  are intended to regulate the protection 

against which could otherwise means breach of 

constitution. Legislation falling under any part of the 31-

a receives the protection under art-31-b, if either 

condition satisfied then there is no bar to legislation and 

receive double protection. In this context we will 

understand the relation between 31-A & 31-B, the 

wording of art- 31-B (without prejudice to the generality 

of the provision contained in the article 31-A)85  it reflects 

the inter-connection between art- 31-a & 31-b, 31-b read 

with the 9th schedule is particularization of 31-a itself. 9th 

schedule become the weapon of protecting invalid or 

inconsistence laws. In vishweshwara v. state of Madhya 

Pradesh86, the court observed that both article 31-b and 

31-a is independent, thereafter the opening word of art-

31-b were interpreted by the supreme court in N.B 

jeejeebhoy v. assistant collector, Thana87  

As implying that “act a regulation specified in the 9th 

schedule would have the immunity even if they did not 

attract art- 31-A of the constitution”. One question arose 

that law placed in the ninth schedule are unrelated to 

estate as per the wording of art- 31-A(2), hence 

conclusion is that art- 31-B was not regulated as per the 

art- 31-A. 

Above reasoning is misleading the scope of 9th schedule 

the true conclusion was dawn by the J. PN BHAGWATI 

in Minerva mills v. union of India88, when it was held that 

ninth schedule of art- 31-b would not include laws other 

than contained in art-31-A. By this interpretation Hon’ble 

justice interpreted the phrase “without prejudice to the 

generality of art- 31-A can be arrived at in the following 

way. It extends to five types of law only, clause (a-e) of 

its first clause. The kind of law which is entitled to 

protection under art-31(b) is necessarily entitled the 

protection under art- 31-A, although there may be many 

laws under art- 31-A which are not covered by art- 31-b, 

e.g. which are not included in the ninth schedule. The 

scope of article 31-b is wider in nature an application than 

87 1965 AIR 1096, 1965 SCR (1) 636 

 
88 1980 AIR 1789, 1981 SCR (1) 206 
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art- 31-a, as 31-a is limited to law related to property only, 

but 31-b is not only stand as independence of art- 31-a  as 

well as validate the inconsistence laws and protect those 

laws from judicial review.      

 

Retrospective Effect of Article- 31-B 

It is very important characteristics of art- 31-b that it has 

retrospective effect. It means if any law declared void by 

supreme court on any ground of violation of fundamental 

rights, it will receive protections under 9th schedule if 

introduce in that constitutional dustbin89. Any act cannot 

be declared void after putting into the 9th, in state of Uttar 

Pradesh v. Brijrnder singh90 supreme court observed the 

above facts. It becomes easy for the parliament to validate 

any law after being unconstitutional by putting such law 

into the 9th schedule of the constitution. That’s why it is 

also known as protective umbrella, once law putted into 

9th schedule cannot challenge in any court as per art- 31-

b91.  

Protection of original act include in the 9th schedule. In 

prag ice and oil mills v. union of India92, held that order 

and notifications made under any acts in the 9th schedule 

cannot get protection. Because, those are not the parts of 

the original acts.  

 

Conflict Between Parliament and Supreme Court: 

Case Study 

There were various conflicts happens regarding the 

jurisdiction and the ninth schedule of the constitution, 

parliament wanted to make judiciary silent on the matter 

of acquisition for the betterment of society, on the other 

hand supreme court was continuously making an attempt 

to maintain the balance of power or equilibrium in the 

country, in context of supreme court was that the citizens 

 
89 I. C. Golakhnath & Ors vs. State Of Punjab & Anr:1967 AIR 

1643, 1967 SCR (2) 762 
90 981 AIR 636, 1981 SCR (2) 287 
91 I.R. Coelho v. State of Tamil Nadu, (2007) 2 SCC1: AIR 2007 

SC 861 

shall not deprive their fundamental rights or basic 

inalienable rights conferred by various piece of human 

rights like- Magnacarta, and charter of Universal 

Declaration of Human Rights.  

Conflicts between the parliament and judiciary begins 

from case of Shankari Prasad vs Union of India93, in this 

case challenged certain land reform act which was 

inserted into the ninth schedule, and violated the 

fundamental rights of the citizens, the main issue argued 

before the supreme court in the case was, “whether 

constitution law include under the meaning of law under 

article- 13 of the constitution or not?” Hon’ble justice 

patanjali sastri said that the meaning of law under article 

13 include only substantive part of law hence constitution 

law is not a substantive part of law so doesn’t come under 

the preview of article- 13, hence parliament has exclusive 

power to amend the fundamental rights irrespective of the 

community concern or protection of rights. Same things 

were held in the case of Sajjan Singh vs State of 

Rajasthan94. Till that time total 39 acts were placed in the 

9th schedule, by the various amendment like- 1st, 4th , 17th  

all these amendments regarding the acts inserted into the 

9th schedule were challenged in the case of IC Golakhnath 

v. State of Punjab95, Supreme court held all these there 

constitutional amendment unconstitutional, legislative 

system of the country were unhappy with this approach of 

the Indian judiciary, now conflict become more twisted 

parliament stated making new amendments and act or 

supreme court reviewed or continuously declared 

unconstitutional. After being declared 1st, 4th, 17th 

amendment unconstitutional in golakhnath case 

subsequently parliament was eager to give the answer 

back to Indian judicial system by the weapon of 

amendment power, in the 24th amendment act parliament 

added clause (4) in article 13 and clause (2) (3) of article 

368, as per the wording of this added clause stated that 

amendment would not be come under the meaning of law 

under article- 13 of the constitution, now parliament made 

92 1978 AIR 1296, 1978 SCR (3) 293 
93 1951 AIR 458, 1952 SCR 89 
94 1965 AIR 845, 1965 SCR (1) 933 
95 supra, 9 
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the way for acquisition of land by the way of amendment 

now amendment is not law so there was no any tension of 

judicial review because it can be done with law only, 

further in 25th amendment act parliament added that any 

law made with regard to  sub-clause (2) & (3) of the 

article-39 of the constitution, then it cannot enforce the 

art- 14 & 19 of the constitution, hence parliament can 

acquire anyone’s property  and no any litigation will be 

instituted in the court of law regarding the violation of 

fundamental rights. Thereafter, too many petitions were 

filled in the court; Keshwanand Bharati Case96 came into 

picture the largest 13 judge benches constituted with aim 

to resolve all the conflicts and dictatorial tendency of the 

parliament. In this case held that parliament can amend 

anything even in regard to fundamental rights but 

parliament does not have rights to violate the basic 

features of the constitution. Or even can’t put any law in 

the 9th schedule or make it violative, it would be examined 

by the court. Till that parliament did not calm down 

subsequently in 39th amendment act added clause-(A) in 

the article 32997, and amended that, bar to interference by 

court in electoral matter as well as put nationalization act 

into the 9th schedule, this is what started misusing the 9th 

schedule, it was the gross violation of judicial review and 

after being held deficiency in the Indira Gandhi election 

it was challenged in the case of Indira Nehru Gandhi v. 

Raj Narain98, held 39th constitutional amendment 

unconstitutional on the ground that it was violating the 

judicial review, which is essential features of a 

democratic country99.  

Minerva mills was a recognized textile industry in the 

state of Karnataka, engaged in the mass production of silk 

clothes, therefore central government appointed a 

committee u/s- 15 of the industries (development and 

regulation) act, 1951 for analyzing a full working affairs 

report of the Minerva mills, after being completed the 

report central government relying on that report and 

empowered the national textile corporation limited to take 

 
96 (1973) 4 SCC 225) 
97 329(A) inserted in constitution (39th amendment) act 1975 
98 1975 AIR 1590, 1975 SCC (2) 159 
99 Hon. Tassaduq Hussain Jillani, judicial review and democracy, 

American bar association,(jan,1, 2018) 

over the management and affairs of Minerva mills u/s- 

18A of the act. Earlier discussed that through the 39th 

amendment act parliament inserted the nationalization act 

into ninth schedule, that act totally escaped from judicial 

review. The main issue argued by the petitioner’s is that 

the scope of article 368 is just to amend the constitution 

in a way such that there is no change in the basic structure 

of the constitution. The landmark judgment came on July 

31, 1980. Passed in 4:3 ratios, J. Bhagwati struck down 

section- 55 of the 42nd amendment act, the court 

beautifully explained the importance of judicial review in 

a democratic country; hence it could not be confined. The 

Hon’ble court relied upon the judgment of Keshwanand 

Bharati Case100 said that power to amend under article 

368 is not power to destroy the basic structure of the 

constitution. 

 

Conditions of Pre I.R Coelho’s Case 

Through the first constitution amendment art-31-B read 

with ninth schedule inserted in 1951, was challenged in 

the case of Shankari Prasad v. union of India101 two 

things were argued before the court. In the first place it 

was urged that constitution maker had in mind of art-11 

of the Japanese constitution declaring certain rights to be 

“eternal and inviolate102” and also art- 5 of the U.S 

Constitution103. And secondly whether the constitution 

law comes under the preview of law under art- 13, if yes 

then definition must include the prohibition of art- 13(2). 

Five judge benches rejected the contention made by 

petitioners and the court pointed out that the parliament 

has wide power to amend the constitution under art- 368 

of the constitution without any exception or whatever. 

Hence, amendment made under article 368 will not come 

https://www.americanbar.org/groups/litigation/publications/litigatio

n_journal/2017-18/winter/judicial-review-and-democracy/ 
100 supra, 16 
101 supra, 13 
102 Article-11 of constitution of Japan 
103 Article-5 of constitution of united states 
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within the mischief of art- 13(2). First amendment upheld 

by the apex court104. 

After fifteen years of the constitution another attempt was 

made to challenge the power of parliament to amend the 

fundamental rights in Sajjan Singh v. State of 

Rajasthan105, challenged the 17th amendment act 1964 as 

petitioners were affected by one or the other acts, added 

into the ninth schedule by the 17th amendment act. The 

court held that power of parliament to validate the state 

acts, by amending the definition of ‘estate’ in art-31-A by 

the constitution 17th amendment act. It was noted that 

parliament amend the art-31-A & 31-B to adopted by 

certain states to give effect to the policy of agrarians 

reforms, observation made by the court was that the 

amendment made in order assist the state legislature in the 

area of economics and much needed agriculture reforms, 

pith & substance test were applied but finally the court 

upheld the validity of amendment. 

Now I.C Golakhnath v. State of Punjab106 came into 

picture with the same motive to challenge the 17th 

amendment act, in this case court carefully examined the 

three amendment act e.g. 1st, 4th, 17th; all these 

amendments were declared valid by the Supreme Court 

and applied prospective overruling so it could not give 

effect to retrospective amendment. From the date of the 

decision parliament has no power to amend the part-III 

fundamental rights of the constitution. Now parliament 

decided to resolve the difficulty made by the court in the 

case of Golakhnath v. State of Punjab 107 subsequently 

parliament amended the 24th amendment act and added 

clause-4 of art-13 to give effect that amendment would 

not come under article 13, hence any amendment made 

by parliament would not be law from the date of 24th 

amendment act. If amendment would not come under the 

meaning of law then it would be free from judicial review 

because judiciary can only review law as per article- 137. 

Now parliament can amend anything they want, this 

 
104 supra, 13 
105 supra, 14 
106 Supra, 9 
107 Ibid. 
108 Supra, 16 
109 Inserted by constitutional 42nd amendment act, 1976 

amendment was challenged in the very landmark case 

Keshwanand Bharti v. State of Kerala108, Kerala land 

reform were also challenged which was added in the 9th 

schedule by 29th amendment act. The question argued and 

issued framed was the question of extent of amending 

power the parliament under article-368, the largest 13 

judge benches constituted to hear the issues and overruled 

the golakhnath case and held that parliament has power to 

amend the constitution as well as fundamental rights but 

not empower to amend the basic structure. Thereafter, 

42nd amendment came and amended the two clauses 

under article- 368, firstly that no constitutional 

amendment can be called in any court on any ground. 

Secondly clause- 5 of art- 368 there shall be no any 

limitation on the power of the parliament to amend the 

constitution109. By inserting these two clause parliament 

made it clear that parliament can amend basic structure 

also110, In Minerva mills case111 declared these two 

clauses unconstitutional and held that it was violative of 

basic features of the constitution, and it removed the 

contention made by 42nd amendment that unlimited 

power of parliament to amend the constitution. It is very 

healthy for democratic to have limitation on the 

legislative power of the parliament112. 

In Waman Rao v. Union of India113, court held that law 

put into the 9th schedule before 24th April 1973, would not 

be open to challenge and it is prospective in nature, it will 

be applicable only that law which is passed after 24th 

April 1973. 

Lastly in 2007 in I.R Coelho Case114, if any law put into 

the ninth schedule after 24th April 1973, whether violative 

of basic features or not court will have power or 

jurisdiction over that act or amendment in regard to 

judicial review. Same thing of Waman Rao case was 

reconsidered in this case in elaborative form. 

110 Ibid. 
111 Supra, 7 
112 Ibid. 
113 (1981) 2 SCC 362, 1981 2 SCR 1 
114 Supra, 11 
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Condition of Ninth Schedule in Post I.R Coelho Case 

– Subject to Judicial Review 

In the above study made by the researcher is showing that 

confrontation between the parliament and supreme court 

was going from the decades, in this case supreme court 

made a landmark attempt to end the politico-legal 

confrontation between the parliament and the supreme 

court by brought the parliament into the preview of 

judicial review and held the importance of judicial review 

in the above cases, now post the 1973 era 9th schedule is 

open to attack by judiciary on any ground115, such laws 

which violate the basic structure even after put into the 

ninth schedule, such law will not get the umbrella 

protection by escaping from the examination of Indian 

judiciary but are open to challenge in the court of law. 

 

Conclusion  

From the above discussion it is observed that judicial 

review was always a conflict in front of parliament, 

parliament tried their all power to make is valueless but 

our Indian judicial system always tried their best to 

maintain the balance of power between the politico-legal 

conflicts. The reason behind the effort towards the 

exclusion of judicial review was that the right to property 

was earlier considered as fundamental rights, in order to 

enforce these rights zamindars and landlords always 

fought in the court of law and questioned their availability 

of fundamental rights. Somewhere it was the hindrance 

for the Indian legislature. When the first amendment came 

by adding the 31-b and 9th schedule of the constitution, 

there was only aim to reform the agrarian’s reforms in the 

country and abolish the zamindari system in the country 

but later on abuse of ninth schedule started after 4th 

amendment 7 laws were added to the ninth schedule out 

of 3 are unrelated to the land reforms. Thereafter, 39th, 

40th, 76th amendment misused by the Indian leaders by 

adding certain unnecessary laws into the ninth schedule, 

various attempt made by Indian judiciary and finally in 

I.R COELHO it got finalized and balanced the power of 

parliament. Finally in 44th amendment act parliament 

deleted the right to property from fundamental rights.        

 

 

 

 

 

Link for complete notification: https://www.juscholars.com/jus-weekly 

 

 
115 Ibid. 
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A Human Rights Perspective in Expansion of Article 21 of the Constitution of India 

- Sayali Jayesh Mandlik 

“Human Rights are not a privilege conferred by the 

Government. They are every human being’s entitlement 

by virtue of his humanity.” 

                                                                                           

-Mother Teresa 

 116 The Concept of Human Rights 

Human Rights are rights without which man cannot live 

a civilized and dignified life. Human Rights originate 

from the concept of ‘Natural Rights’ which are supposed 

to be with man by birth. Human Rights are inherent to all 

human beings irrespective of their caste, religion, sex, 

race, gender etc. They are the basic rights and freedoms 

that belong to every individual from birth until death. 

United Nations was the first ever successful international 

body to take into consideration the importance of Human 

Rights. The United Nations has described a broad range 

of internationally accepted rights, including civil, 

cultural, economic, political and social rights along with 

well established mechanisms to promote and protect these 

 
116 

https://shodhganga.inflibnet.ac.in/bitstream/10603/102509/9/09_cha

pter%2003.pdf 

rights and to assist states in carrying out their 

responsibilities. 

 

Human Rights in India 

Now, let us understand the roots of Human Rights in 

India. It is evident that right from the period of Indus 

Valley Civilization, India has been the amalgamation of 

various cultures and religions. Because of this diversity 

and to maintain UNITY IN THIS DIVERSITY, it 

becomes very crucial for our country to provide security 

of Human Rights. The modern vision of Human Rights 

jurisprudence took birth in India during the British rule. 

Under the British rule Human Rights and democracy were 

suspect and welfare was an anathema. The harsh 

repressive measures by the British and the freedom 

movement encouraged among Indians the desire of 

liberty and freedom. The Indians then were in quest of a 

dignified life which was completely neglected during the 

British rule and this was only possible through the 

inclusion of certain provisions, rules and regulations to 
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safeguard the basic human rights of every individual. 

Thus keeping in mind the need for Human Rights and to 

provide its citizens a dignified, respectable and peaceful 

living there was the emergence of a true and the longest 

legal framework in the world ‘The Constitution of India.’ 

 The entire Human Rights jurisprudence is founded in 

some parts of the Constitution which forms the heart of it. 

They are mainly found in the Part III, IV and IV (A) of 

the constitution. The very first provision of Human Rights 

is in the form of Fundamental Rights provided in part III. 

Among them is the very important right, Article 21, which 

forms the very basic of it and without which all rights are 

meaningless. The then Chief of India, Patanjali Shastri in 

State of 117West Bengal v/s Subodh Gopal Bose, 1953 

referred to Fundamental rights as those great and basic 

rights which are recognized and guaranteed as natural 

rights inherent in the status of a citizen of a citizen of a 

free country. 

 

Understanding Article 21 

Article 21- Protection of life and personal liberty. 

No person shall be deprived of his life or personal liberty 

except according to procedure established by law.  

Article 21 forms the very heart of all the fundamental 

rights and duties and is considered to be the most organic 

and evolving right in our constitution. The Supreme Court 

of India has been expanding over the decades the 

dimensions of this article. In 118F.C.Mullin vs. The 

Administrator, Union Territory of Delhi and others, 1981, 

Justice Bhagwati observed, Right to life includes the right 

to live with dignity, namely the bare necessities of life 

such as adequate nutrition, clothing and shelter and 

facilities for reading, writing and expressing oneself in 

diverse forms, freely moving, mixing and mingling with 

fellow human beings.  

 
117 State of W.B v. Subodh Gopal Bose, 1954 SCR 587: (1954) 1 

MLJ 314: AIR 1954 SC 92 
118 F.C. Mullin v. The Administrator, Union Territory of Delhi & 

others, 1981 SCR 516: (1981) 2 SCR 516 

Right to life and personal liberty forms the very basic 

Human Right of every individual. According to me, this 

Human Right acts as a pre existence to all the other rights 

and all the other rights can be said to add quality to the 

Right to Life mentioned in this article. There have been 

quite a few debates as to what all should be included in 

the ambit of this article and what all privileges and rights 

does an individual have when it comes to Right to Life. 

The Supreme Court of India has played not only an active 

but also a creative role when it comes to the extraordinary 

interpretations of Article 21. For this let us now try to 

understand and analyse these different debates and the 

role of Supreme Court in it. 

To begin with, one of the most important judgments given 

by the Supreme Court under Article 21 is the famous case 

of 119Maneka Gandhi v/s Union of India, 1978. The 

Maneka Gandhi case concerned the fundamental right to 

travel abroad. This case arose when Maneka Gandhi 

received a letter stating that the Government of India had 

decided to impound her passport in public interest under 

section 10 (3)(c) of the Passports Act. In reaction, she 

filed a writ petition under Article 32 of the Constitution 

challenging the passport impounding order of the 

government and its subsequent refusal to provide reasons 

for the same as violating the fundamental right of personal 

liberty under Article 21. This case is often read and linked 

with the case of 120A.K Gopalan v/s State of Madras, 1950 

because this case revolves around the concept of 

‘personal liberty’ which first came up in the A.K Gopalan 

case. In Maneka Gandhi, the Supreme Court departed 

from the rigid interpretation of fundamental rights in A.K 

Gopalan case, which stated that ach fundamental right is 

distinct and must be read in isolation, and the expression 

of personal liberty under Article 21 excludes those 

freedoms that are categorically provided under Article 19. 

On the contrary in Maneka Gandhi the court held that the 

fundamental rights form an integrated scheme under the 

Constitution. The court stated: 

119 Maneka Gandhi v. Union of India,(1978) 1 SCC 248: AIR 1978 

SC 597: (1978) 2 SCR 621 
120 A.K. Gopalan v. State of Madras, 1950 SCR 88: (1950) 2 MLJ 

42: 1950 MWN 495: (1950) 51 Cri LJ 1383: AIR 1950 SC 27 
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                   Articles dealing with different fundamental 

rights contained in part III of the Constitution do not 

represent entirely separate streams of rights which do not 

mingle at many points. They are all parts of an integrated 

scheme in the Constitution. Their waters must mix to 

constitute the grand flow of unimpeded and impartial 

justice........isolation of various aspects of human 

freedom, for purposes of their protection, is neither 

realistic nor beneficial. 

The apex court decided that the right to travel abroad 

should be included under the ambit of Article 21. 

It is the constitutional developments after Maneka Gandhi 

that highlighted how it was one of the cases that truly 

changed India. The Supreme Court of India truly changed 

the perspective from a rigid one to a more wide and 

integrated interpretation of the fundamental rights. The 

judgment became a spring board for the evolution of law 

relating to judicial preservation of Human Rights. Since 

this the Supreme Court included the rights of prisoners, 

protection of women and children, and environmental 

rights within the embrace of the right to life and personal 

liberty. 

Another most important debate under Article 21 was; 

where there is right to live, is there also the right to die? 

This was brought to conclusion in the landmark judgment 

of 121Aruna Ramchandra Shanbaug v/s Union of India, 

2011. It was in this case where passive euthanasia was 

declared to be constitutional. After Aruna Shanbaug, the 

position on euthanasia is that while law recognizes 

euthanasia in case of physical suffering, no amount of 

mental suffering would justify a claim to end a person’s 

life.        

Another important aspect covered under this article is 

right to live with basic human dignity. This aspect 

 
121 Aruna Ramchandra Shanbaug v. Union of India, 2011 15 SCC 

480: 2012 AIR SCW 3786: (2011) 2 Scale 503: AIR 2012 SC Supp 

435 

https://shodhganga.inflibnet.ac.in/bitstream/10603/102509/9/09_cha

pter%2003.pdf 

 
122 People's Union For Democratic Rights v. Union Of India & 

Others on 18 September, 1982: 1982 AIR 1473, 1983 SCR (1) 456 

provides for the provision of all the basic services and 

opportunities which are required for a person to lead a 

respectful life such as maintenance of health and strength 

of workers (both men and women), facilities for children 

to develop in a healthy manner, educational facilities, just 

and humane conditions of work, maternity relief etc. One 

of these was covered in the very famous case of 

122Peoples Union of Democratic Rights v/s Union of 

India, 1982. It held that non-payment of minimum wages 

to the workers employed in various Asian Projects in 

Delhi was a denial to them of their right to live with basic 

human dignity and violative of Article 21 of the 

Constitution.       

In 123M. C. Mehta vs. Union of India, 1988, the Supreme 

Court reiterated the fundamental right to clean 

environment and held that a pollution treatment plant is a 

pre condition for the continuation of any industry. It was 

made very clear that Right to Clean Environment also 

comes under the ambit of Right to Life.    

Similarly the Right to Free and Fair Trial and the Right to 

Bail are also included under Article 21 to ensure personal 

liberty and security of a person. Surprisingly, in the case 

of124T.V. Vatheeswaram v. State of Tamil Nadu, 1983 the 

Supreme Court provided for the right against delayed 

execution. It held that the delay in execution of death 

sentence exceeding 2 years would be sufficient ground to 

invoke protection under Article 21 and the death sentence 

would be commuted to life imprisonment. 

 

Article 21 and the Emergency 

Article 21 stands unsuspended at any cost even during 

emergency as denying this right to the citizens would 

amount to a loss in the most fundamental freedom and the 

word ‘life’ would remain lifeless and meaningless. 

 
123M.C. Mehta v. Union Of India & Ors on 12 January, 198: 1988 

AIR 1115, 1988 SCR (2) 530 

 
124 T.V. Vatheeswaram v. State Of Tamil Nadu on 16 February, 

1983: 1983 AIR 361, 1983 SCR (2) 348 
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Hence, Right to Life and Personal Liberty of every 

individual is always supposed to be guarded in any crisis. 

 

Conclusion 

These are some of the most important judgments under 

the scope of Article 21 which altogether gave a new 

direction to the understanding of Human Rights. It can be 

said that the Maneka Gandhi case acted as a stepping from 

where the authorities of the state could re think and over 

think for the enhancement of all the Fundamental Rights 

in general and Article 21 in specific so as to provide 

maximum protection of the basic Human Rights of the 

individuals. As mentioned earlier and to underline it again 

the Judiciary has played a pioneer role in widely 

interpreting article 21. It interprets ‘Right to Life and 

Personal Liberty’ encompassing all the basic conditions 

of life which are required to live with dignity. It includes 

all the rights which are required for a human to have 

adequate means of livelihood i.e. right from the ‘Right to 

Shelter’ to ‘Right to Speedy Trials’. The upcoming 

feature of Judicial Activism has allowed the Judiciary to 

take active participation beyond its decided jurisdiction 

and decide upon matters of public concern. This activism 

by the judiciary has increased the scope for protection of 

Human Rights of the people. 

Despite all of these planning and provisions made for the 

wide interpretation of Article 21 which happens to protect 

our ‘Right to Live’, unfortunately the observations made 

under this article are left for mere academic importance. 

In the current scenario, there happen to be a lot of 

loopholes in the fair and just execution of these 

provisions. Are all the citizens able to avail these 

facilities, are we really living in a healthy environment, 

are the judicial proceedings going according to the terms 

established under this article etc. are questions we 

frequently come across. To overcome all these issues 

there needs to a complete review and revival of the 

political system.  Article 21 is the most important base 

given to all the individuals for the basic existence of 

Human Rights and humanity. Thus, right to live with 

human dignity is the roadmap to various other rights that 

have been recognized by our Constitution. 

To end with a quote........ “Peace can only last where 

Human Rights are respected, where the people are fed, 

and where individuals and nations are free.”              
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Labour Reforms in India, 2020 

-Prachi Tandon and Prachi Agnihotri 

 

Introduction: 

“Desperate times breed desperate measures” a beautiful 

remark by William Shakespeare holds the utmost 

relevance in the recent times, when the world has come to 

a standstill. The novel covid19 virus has not only posed 

great danger to the wellbeing of mankind but has also 

tampered the very means by which it sustains by virtually 

crippling all means to earn a livelihood. The government 

has to assume a role which they have undertook and call 

for decisions that they had never undertaken in such an 

unprecedented situation. This premise is what has been 

greatly exhibited by the move of three states towards 

making changes in the existence and implementation of 

the labour laws governing industries. Being a home to a 

populace of 1.3 billion, India possess manpower skilled 

as well as unskilled in a humungous quantity. This 

manpower is the prime strength of the industrial hub of 

 
125 'New labour law in Gujarat, M.P. and U.P.' Economic Times (09 

May, 2020) 

India that makes them compete in an International 

Market. So as per the Indian context, the relation between 

an employee and an employer possess quite a semblance 

to a symbiotic relation between a fungus and a bacterium 

which is basically the relation for survival through mutual 

benefit obtained through mutual cooperation. Any 

hindrances that disturb one of these parties does alter the 

position of the other.  

There have been some recent developments concerning 

the industrial sector and the labour employed in it. 

Government of three states- UP, MP, Gujarat have passed 

an ordinance to alter laws regarding working in Industries 

for the next thousand days under its jurisdiction to do so 

as per concurrent list.125 Following their footsteps, several 

other states like Punjab, Rajasthan etc.126 are also 

contemplating on introducing some reforms to incentivise 

industries. The introduction of these law reforms has 

126 Samrat Sharma, 'India moves big labour law to limit corona virus 

change' Financial Express(08 May, 2020 
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thrown the gates open for a plethora of alterations in the 

Indian economic activity as well as in the position of India 

in the global platform. This article attempts to highlight 

the probable pros and cons of such implementation.   

 

Economical Impact: 

Labour laws were formulated to help in efficiency and 

just supervision over the working of Industries and the 

economical, mental and physical state of the working 

class. However, these regulations did result in certain 

unintended consequences that served as an instrument in 

endangering the very class of people it aimed to protect 

by creating disincentives for industries in terms of 

scaling, expansion and operation.  

 The regulation made the employers view hiring labour 

and increasing the size of their industry as a ‘risk factor’. 

Also, the red tapesim faced by the employers during the 

registration and closure of companies made the process 

cumbersome. Various unemployment benefits that are 

ought to be provided by the employer regardless of the 

circumstances posed a serious threat to the continued 

working of the industries. This dilemma often made the 

industrialists take harsh decisions such as shifting to 

capital or creation of white-collar jobs to preserve their 

business or using these laws unethically and creating a 

problem for whole nation, these were the special factors 

due to which we have negative Balance of Trade (BOT).  

This not only has affected the working class but also 

India’s position in the international market as it cannot 

compete with most of the countries in terms of pricing and 

quality.   

The recent labour reforms which are creating headlines 

for the past few days seek to address these issues. The aim 

of the reforms is to retrack investment and create jobs that 

could accommodate the addition of around 10-15 lakh 

migrant labours to the already existing workforce of the 

 
127 Yuthika Bhargava, ‘change in labour laws, drastic step to revive’ 

The Hindu (09 May, 2020 11.06 IST) 
128 Archana Sawant, “contemporary issue and challenges in labour 

reform: an overview” [2015] PL 43 

states. The principle of “Ease of doing Business by 

introduction of flexibility” is what is being claimed. 

Foreign investment due to the reforms is highly 

anticipated as the major need of these firms is fulfilled 

which is transparency and ease in compliance with the 

law and ability or manage the workload127.  

Like every coin has two sides, this major step also has 

serious adverse impacts that can indeed weigh down the 

benefits it provides. If we only extrapolate on the 

economic situation, the reform does seem promising but 

seem to be ‘ill timed’ and ‘poorly coordinated’ as while 

trying to increase the production by providing large scale 

employment, certain other factors governing this premise 

are overlooked. Apart from the law rigidities hampering 

the operation of the industries, there are other factors that 

effect this operation such as infrastructure, skilled 

manpower and regional benefits. Further once the process 

of migration is done, a lot of industries will have to 

counter shortage of manpower that were provided by so 

called Hindi heartland states such as UP, MP128. 

Furthermore, if we are to go by the famous economic 

maxim- ‘Good capital chases high labour sector’, the 

present reform fails.  For instance- the reforms that 

increase the working hours and limits redressal of 

grievances relating to dispute resolutions will make the 

workers discontent which will definitely have an impact 

on the production of goods. The goods produced in such 

a case will be of inferior quality which will neither 

generate much revenue nor provide a global standing to 

replace china in the international market. Also, how can 

the government guarantee long term capital using a policy 

that is only up to three years as the investors will wish for 

consistency in laws governing their area of investment. 

Further a study of four states namely Uttar Pradesh, 

Andhra Pradesh, Madhya Pradesh and Andhra Pradesh 

made by VV Giri National Labour Institute illustrated that 

past amendments in laws do not guarantee investments or 

creation of jobs.129 

129 Aditya Nigam, 'No significant outcome of labour law changes'  

The Hindu Business Line(27 January, 2018) 
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Legal Aspect: 

The Latin maxim of “Salus Populi Suprema Lex Esto” has 

reiterated the pivot around which all the legislations 

evolve and revolve. The maxim asserts that that the 

welfare of the people is the prime factor to determine the 

justification and efficiency of any law. However, it also 

covers within its ambit, the shifting parameters of 

deciding this ‘welfare’ based on the prevailing 

circumstances. So, in dire situation the government is 

forced to take some harsh decisions ought to be taken in 

order to preserve the nation as a whole. To put in layman 

terms, the government maybe justified in passing any law 

or implementing any policy that restricts the rights and 

liberty of the people in order to ensure their security when 

it is absolutely necessary. The security here talked about 

is not only in terms of physical wellbeing but also 

economical and social one. The same has been reflected 

in the Indian Constitution as this principles echoes in the 

restrictions that are placed on the extent of the exercise of 

the Fundamental Rights endowed upon the citizens. 

These restrictions are present in almost all fundamental 

rights enlisted from under part of the constitution ranging 

from article 14 to article 32 with the sole exception of 

article 21- Right to life and personal liberty. The criterion 

that can lead to restrictions of the rights can be broadly 

classified into public health, morality and against public 

policy. 

So what is debatable in the recent move by several state 

governments to dismantle several labour laws in order to 

provide incentive to the industries by relaxing regulations 

which is assumed to provide a boost in providing 

employment and production of goods can actually be the 

ground to restrict almost every law that favours the 

vulnerable working class which were basically the 

reinforcement of their fundamental rights. 

Suspension of the operation of total 38 laws with the 

exception of section 5 of payment of Wages Act, 1936, 

 
130 Part three, Article 19 of the Constitution of India, 26 November, 

1949. 

the Employees Compensation Act, 1932, The Bonded 

Labour System (Abolition) Act, 1976 and the Building 

and other construction Worker Act, 1996 for a period of 

three years will certainly result in surge in the economic 

activity but at the cost of creating situation in which a 

aggrieved labourer is bound to get exploited.  

The UP Industrial Minister proudly commented that ‘the 

rights and benefits enjoyed by the employers and 

employees are supplementary in nature’. Thus, these laws 

will not lead to exploitation of labourers as in such a 

pursuit even employers will be affected which is not at all 

desirable by them. However, the reforms bring forward a 

different picture.  

The Registration of trade unions, safety and welfare in 

factories, terms of employment, retrenchment, lay-offs 

and termination of workmen, payment of terminal 

benefits and closure of industries are all affected by the 

sudden inactivation of the laws. This step runs contrary to 

the right to form associations under Article 19.130 

The most shocking exclusion is the Minimum Wages Act, 

1948 which has been changed to extent that workmen will 

not be provided with basic minimum wage that is 

supposed to be paid. So now onwards, the workmen are 

not left with any solution to approach the law. The higher 

bargaining power of the employer gives him the chance 

to override the employee’s will and he has a choice to 

decide whatever amount he wants to pay, and the 

employee has to accept this. This is a limpid violation of 

article 14131 which advocates right to equality before laws 

but here the representation of the suits relating to labour 

disputes is barred.  

The Shops and Establishment Act and Factories Act 

contain stipulation on overtime wages, work hours and 

work holidays. Now as this ordinance allows employer to 

exempt this all condition, they can create conditions 

similar to bonded labour due to the absence of any proper 

working hours and weekly holiday. This violates article 

131 Part three, Article 14 of the Constitution of India, 26 November, 

1949. 
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21132 of the constitution that includes living in a secure 

environment and right to health. In the case of Textile 

Labour Association Vs. State of Gujarat133 high court 

guided the association, that it cannot take basic rights that 

are been provided in industries dispute act. 

The laws retained by the government do not seem to have 

an ambit that is wide enough to provide redressal for all 

the grievances of the labourers who are already the worst 

hit in this testing time. In utter destitution a desperation, 

the labourers have no other way out for self-preservation 

other than migrating to their native places and struggling 

to find a means to earn   their bread. Such a move can 

aggravate their already miserable status as the legal 

framework supporting them has been enfeebled with no 

alternative recourse.  

The contention that the even the existing laws covered 

only 10% of the workforce which constituted organised 

sector while the remaining 90% comprising of the 

unorganised sector  were always out of the purview of the 

said laws is nothing but a statement reiterating organized 

class supremacy and the slack shown by the government 

in implementing the “ The Unorganized Worker Social 

Security Act”. 

Also, the manner in which these reforms were carried out 

raises many concerns that why wasn’t the tripartite 

decision ensured before such implementations. The 

labour body is aggrieved by the fact that in the name of 

reforms, the government without paying any heed to their 

views implemented a decision that results in weakening 

of labour standards. The same was echoed by the head of 

the Bhartiya Mazdoor Sangh, Mr. Narayan who remarks 

that such reforms “turn the clock back 100 years”134, a 

time of complete industrial anarchy.  

India is a signatory to about 40 International Labour 

Organisation (ILO)conventions. This move of certain 

 
132 Part three, Article 21 of the Constitution of India, 26 November, 

1949. 
133 Textile Labour Association v State of Gujarat And Ors. [29 

September,1993] High court of Gujarat, IILJ 303 
134 Shanker Arnimesh, 'labour law changes bigger than pandemic' 

The Print(09 May, 2020) 

state governments runs in violation of most of these 

conventions such as  the deviation from internationally 

accepted no. of working hours  which is eight per day 

envisaged by core convention of ILO, ILO Convention 87 

regarding right to freedom of association, ILO 

Convention 98 regarding the rights to collective 

bargaining, ILO convention- 144 regarding tripartism in 

decision making. This would taint the image of India at a 

global platform135.  

 

 Environmental Effect: 

Amidst the tussle between boosting economy and 

preserving the rights of the vulnerable, the government 

seemed to have overlook a very significant area of 

concern which might not pose adversities today but will 

surely do in the near future. The area that is being referred 

to here is the Environment we live in. it is indeed a 

pragmatic approach to weigh economic crisis more than 

anything else so as to preserve our standing as a nation in 

the world however at the same time, the government must 

not forget that its action will lead to further deterioration 

of the already terrible Indian environment. Our nation has 

been struggling to implement laws to limit pollution 

created by Industries. Most of the industrial hubs of India 

are among the world’s most polluted cities as per the 

reports.136 This stresses on the fact that any further 

addition to the industrial field done without any 

preventive measures to safeguard the environment will 

only aggravate the situation as in the long run , the high 

level of pollution will take a toll not only on the health of 

the people involved in the Industries but also the citizens 

residing in these areas. The health issues can be so severe 

that India might have to face a “Climate Emergency” just 

like some of the European Nations. Of course, the 

economic backlog which is cause due to the novel corona 

virus needs to be cleared and also like every country in 

135 Zia Haq, ‘some states put freeze on labour laws to get business 

going’ Hindustan times (09 May, 2020) 
136  Rati Thakur, ‘India tops world is bad air quality’ The Times of 

India (02 May, 2018) 
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the world, India does aspire to become ‘economic power: 

a manufacturing powerhouse’ but this cannot be done on 

the cost of loss of natural resources and environmental 

degradation. 

Hence, in order to limit the pollution and provide a fillip 

to the economy, the govt needs to strike a balance 

between easing the laws that increase production and 

preserving the environment from the aftermath of such a 

drastic step.  

 

Conclusion: 

The preamble of the Indian Constitution with great pride 

envisages India as a “democratic, republic, socialist, 

secular and sovereign nations” with principles of Justice, 

liberty and fraternity forming the basis of the nation. 

However, the recent turn of events has brought light to the 

failure of the government to take into account the 

enshrined principles of the Constitution. Times like these 

indeed call for the need to revamp the functioning of 

economic sectors that support the population of 1.3 

billion but what is appalling is the reckless disregard 

shown to the most vulnerable sect of the populace. The 

reforms show government discriminates between the 

haves and have nots. We must not succumb the 

temptation of country’s economy on the cost of 

sacrificing basic rights of the citizens. At the end of the 

day, we all are equal in the eyes of law so how can there 

be any different treatment which does not provide 

upliftment. Through such a conduct, we have also failed 

the father of our nation, Mahatma Gandhi who had 

propagated the principle of true democracy as the one 

where the most vulnerable are taken care of.  

Thus, the current reforms may have its own share of 

benefits to offer which are termed as long term benefits 

but what indeed will be a long term effect of these reforms 

is the aggravation in the already deplorable state of the 

labourers whose backbone has already been 

overburdened due to the lockdown period. What will be 

more devastating than the current pandemic, would be the 

ruin it would bring to the labour class, the ones on whose 

shoulders the economy of the entire nation rests. 
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COVID-19, Force Majeure And Lease Agreements 

- Rupam Das and Shrey Aggarwal 

 

 

Introduction 

Force Majeure in the general sense of the term means 

something superior or irresistible. A force majeure clause 

excuses one or both parties from their obligations to 

perform the conditions under the contract. The clause is 

generally drafted in such a manner that in the event of a 

situation that can be viewed as a force majeure, the 

parties’ obligation stands suspended. The typical force 

majeure scenarios include fire, flood, terrorist attack, 

government order, etc. which are beyond the parties’ 

control. 

With the outbreak of the COVID-19 pandemic, the 

lockdown imposed by the government worldwide has had 

a significant impact on the economy and the daily 

functioning of commercial players. This paper attempts to 

explain the application of force majeure clauses in the 

light of the COVID-19 outbreak in a commercial lease or 

rental agreement in India.  

 
137Airports Authority of India v. Hotel Leelaventure Ltd., 2016 SCC 

OnLine Del 3882 : (2016) 231 DLT 457 : (2016) 159 DRJ 544 

 

Application Of Force Majeure In Lease Deeds 

It is a settled position of law that the Doctrine of 

frustration, which is enshrined under section 56 of the 

Indian Contract Act, 1872 [hereinafter, ICA], is not 

applicable to lease deeds. Such agreements are covered 

under section 108(B)(e) of the Transfer of Property Act, 

1882 [hereinafter, TPA]. This section is special 

legislation that governs the transfer of property by sale, 

lease, mortgage, etc. and prevails over the general clause 

of frustration under ICA137. However, where an 

agreement to lease is executed, which is neither registered 

nor acted upon, Doctrine of frustration may apply138. 

 

The seminal case of Raja Dhruv Dev Chand v. 

Harmohinder Singh & Anr139observed that the Doctrine 

of frustration is not applicable to lease deeds and does not 

138Sushila Devi v. Hari Singh, AIR 1971 SC 1756 
139AIR 1968 1024, 1968 SCR (3) 339 
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affect the parties’ rights and obligations under the 

agreement. It was further clarified that parties may instead 

resort to section 108 of the TPA. The Supreme Court later 

in Sushila Devi v. Hari Singh140, reaffirmed this position 

of law and stressed the difference between a lease deed 

and an ‘executory contract’. It observed that the law of 

frustration only applies to an agreement to lease and not 

lease deeds. 

Though the principle of force majeure under section 56 of 

the ICA, 1872 is inapplicable to lease deeds, this does not 

prevent the parties to agree to certain protections 

enshrined under the TPA against force majeure events. 

TPA under section 108(B)(e) recognizes that in the event 

of a fire, flood, violence of an army or a mob or other 

irresistible force, any material part of the property is 

destroyed or rendered unfit for the purpose for which it 

was let, the lease shall be void, at the option of the lessee. 

Section 108(B)(e)  of the Transfer of Property Act, 1882 

lays down the following criteria that must be satisfied: (i) 

existence of an ‘irresistible force’; (ii) the property 

becomes substantially and permanently unfit for which it 

was let and (iii) the lessor must be informed of lessee’s 

decision to render the lease deed void. These conditions 

are a sine qua non to enforce section 108(B)(e) of the 

TPA. In this context, whether COVID-19 and the 

lockdown can be argued as an ‘irresistible force’ or not, 

becomes an important consideration as neither the TPA 

provides for its definition nor have the courts previously 

dealt with this issue. 

 

Interpretation of COVID-19 As A Force Majeure 

Event 

COVID-19 has been recognized to halt or interfere with 

the operations of various industries. One of the widely 

popular responses to combat the pandemic globally has 

been the call for lockdown. With the countrywide 

 
140 AIR 1971 SC 1756 

lockdown imposed by the Government of India on 24th 

March 2020, businesses lost access to their premises 

undertaken via lease deeds. This predicament brought 

discussions of force majeure clauses and their 

applicability to the fore. Considering the extraordinary 

circumstances created due to the pandemic and the 

responses to it, it is most likely to be construed as a force 

majeure event. 

In the presence of a force majeure clause in the lease 

agreements, the invocation of such a clause would depend 

on the words used to describe or define a force majeure 

event. A force majeure clause is generally worded as 

follows141: 

“In the event, either party is unable to perform its 

obligations under the terms of this agreement because of 

acts of God, strikes, equipment or transmission failure or 

damage reasonably beyond its control, or other causes 

reasonably beyond its control, such party shall not be 

liable for damages to the other for any damages resulting 

from such failure to perform or otherwise from such 

causes”.  

These clauses are interpreted in their literal sense and thus 

the wording of such clauses becomes all the more 

important. If the parties have specifically included the 

word epidemic/pandemic in their clause, then the 

application of such a clause becomes easier. Typically, 

these clauses include act of God and natural calamities 

but may not provide for epidemic/pandemics. In such a 

situation, the words have to be carefully analysed as to 

whether such a clause can be invoked or not.  

There remains another moot point, as to whether words 

like ‘causes reasonably beyond the party’s control’ would 

include the situation as we are facing now. It could be 

argued that on account of a lockdown, a party can't honour 

the terms of the contract. Whether such contractual 

obligations can be avoided on the grounds of force 

majeure is a factual determination based on specific terms 

141 Lawinsider.com, Force Majeure Sample Clauses. 

<https://www.lawinsider.com.com/clause/force-majeure> 

[Accessed 30 April 2020] 
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laid down in the contract. The courts would examine the 

question of whether the impact of the Covid-19 pandemic 

prevented the party from performing their contractual 

obligations on a case-to-case basis. 

This means that unless the clause is unambiguous and 

clear in its wording, the lease agreement would continue 

to exist. If there is any specific clause in the agreement 

which says that the rights and obligations of the parties 

shall remain suspended in the case of a force majeure 

event, which includes epidemic or pandemic, the lessee 

may invoke that clause to relieve itself of its obligations. 

Cases where such a clause is either absent or inadequate 

in its ambit to cover this scenario, section 108(B)(e) of the 

TPA comes into play if criteria provided in the section are 

fulfilled. The first and foremost criterion is that there must 

be an irresistible force, which renders the property 

substantially or permanently unfit for the purpose for 

which it was let. Though the term irresistible force has not 

been defined, it can generally be understood as an event 

in which neither party had a role to play. In the event 

COVID-19 is considered as an ‘irresistible force’, we 

have to look at the fact that whether it has rendered the 

property substantially or permanently unfit for the 

purpose for which it was let. 

The observations made in the case of Raja Dhruv Dev 

Chand v. Harmohinder Singh & Anr.142comes to aid again 

as it held that where the property leased is not destroyed 

or substantially or permanently unfit, the lessee cannot 

avoid the lease as he cannot use the land for the purposes 

for which it was let. Merely because the tenanted structure 

has been destroyed, the lease cannot be said to have come 

to an end and the relationship of the lessor and the lessee 

continues to exist143. Financial difficulty to pay the rent is 

also not within the meaning of a force majeure. 

If the lessee wishes to render the lease deed void, he must 

inform the lessor to give effect to section 108(B)(e) of the 

TPA. If the lessee fails to give notice under this section, 

 
142AIR 1968 1024, 1968 SCR (3) 339 
143Shankar Prasad and Ors. v. State of M.P. and Ors., ILR[2013] 

MP 2146; Amalgamated Bean Coffee Trading Company v. Surjit 

then the lease is deemed to be unaffected despite having 

met the first two conditions. This was one of the 

observations made in the case of Hind Rubber Industries 

(P) Ltd. v. Tayebhai Mohammedbhai Bagasawalla144. 

However, the lessee can avail the benefit of section 

108(B)(e) only if the lease is duly registered under the 

Registration Act, 1908. 

Another obstacle in the invocation of such a section 

would be the rule of interpretation, ejusdem generis. The 

pandemic has not made the property substantially or 

permanently unfit for the purpose for which it was let or 

has destroyed the property but has restricted the access to 

the property. On the application of ejusdem generis, it 

becomes difficult to bring COVID-19 under the purview 

of section 108(B)(e) as neither it has destroyed the 

property nor made the property substantially or 

permanently unfit for the purpose for which it was leased. 

 

Impact of Covid-19 On Future Agreements 

Though there have been numerous pandemics that have 

struck the world causing millions of deaths, COVID-19 is 

a unique one since it led to an imposition of a worldwide 

lockdown. Countries around the world have imposed 

travel bans, lockdowns and extremely restricted human 

movement. Domestic and International trade has come to 

a standstill and the supply chains for domestic markets 

suffered the crippling effect. 

Since the evolution of the law on transfer of property, 

there have been very few instances where an epidemic or 

a pandemic have rendered the properties unfit for 

commercial use and in a capitalistic society, such 

situations lead to increase in litigation. To avoid a legal 

battle, the parties must ensure that the line of 

communication is always open. 

Communication between the lessee and the lessor 

becomes of paramount importance in such scenarios. In 

Singh Jolly, 2017 SCC OnLine Del 8032; Chamber of Colours and 

Chemicals Pvt. Ltd. v. Trilok Chand, (1973) DLT 510 
144AIR 1996 Bom. 
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such difficult times, parties must come to a mutual 

understanding and negotiate their rights and obligations 

under the deed. A unilateral decision on either side of the 

deed would cause trouble for both the parties. While the 

lessees must in their communication show to the lessor 

the effects of the pandemic, the lessor should be mindful 

when considering such a request and analyse the situation 

practically, to avoid any dispute. Lessees may request rent 

waivers for the period of a lockdown or a change in the 

rental amount for the financial year. This has been 

observed as a standard practice taken by businesses across 

the country.   

While it is evident that COVID-19 has been a major blow 

for the markets worldwide, it stresses on the need to 

revamp the agreements between the parties. Future 

contracts and lease deeds are likely to include a force 

majeure clause where the term pandemic/epidemic is 

expressly included while being cautious of any other 

situation that may be outside the scope of the terms 

already included in the agreement. 
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Interview: Divyam Agarwal (Advocate, Agarwal Law Chamber; B.A. LL.B. 

Symbiosis Law School, Noida) 

   

 

 

 

 

Tell our readers about yourself?  

 

I am an independent legal practitioner having offices in 

the National Capital Region and Dehradun. I was called 

to the Bar in 2018. My core areas of practice include Civil 

and Corporate Litigation, Corporate and Start Up 

advisory and POSH Consultancy.  

I am an alumnus of Symbiosis Law School, Noida and 

The Doon School, Dehradun. Apart from being a Law 

Graduate, I additionally hold a bachelor’s degree in 

Hindustani Music from the revered Bhatkhande Music 

Institute Deemed University, Lucknow.  

 

 

How was your experience at Symbiosis?  

 

Symbiosis played a vital role in my life. The concept of 

professionalism is introduced to you as early as in the first 

month of college, which is a fundamental in the legal 

industry. My passion for law unearthed in Symbiosis and 

I was provided with the proper forums to hone the 

theoretical aspect of law with practical experience. We 

were encouraged to pursue internships all around the year 

in our penultimate year and final year, therefore, I had the 

opportunity to intern in law chambers post lectures which 

helped in understanding the practical aspect of law. If I 

recall, by the end of my final year, I had done over 14 

internships and had bagged 2 pre-placement offers.  
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Symbiosis provides the required autonomy to every 

student or “learner” (as we are addressed in college) to 

pursue their aspirations. I recall that I got the opportunity 

to form the Sports Committee for the college in my 2nd 

year. The Committee is a wholly student run body with 

the Director as the patron-in-chief.  

 

 

Tell us about your law school life.  

 

My law school life was a gifted journey. It gave me many 

close friends and excellent professors. It was an 

intellectually revitalizing period. There were sufficient 

opportunities for all-round development in college- from 

debating to photography, apart from academics. In my 

second year, I had the opportunity to participate in 

International and National Moot Court Competitions. I 

was also a part of the debating society and led the college 

Basketball team consecutively for 4 years.  

 

 

Tell us about your experiences after law school as a 

professional.  

I started my journey with an Advocate practising in Civil 

and Corporate litigation. I got the opportunity to 

contentiously appear in courts as soon as I got enrolled. 

That provided me with the boost and much needed 

confidence for making a career in litigation. I appeared in 

various judicial foras. Back in the office, I was deeply 

involved in drafting and preparing the matters listed for 

hearings before the appropriate forums.  

Something that I learnt early in the profession was that 

building a good career in litigation requires understanding 

the courtcraft, the nitty-gritties involved in filing a brief 

before the registries of various forums was equally 

important to preparing a brief for the matter. Therefore, I 

used to spend my initial days in the profession, after my 

court hearings were over, either witnessing matters in 

courtrooms or assisting my office clerk in filing the briefs 

before the registries.  

 

 

What are your views on career choices after law?  

 

There are a lot of career choices that are available to a law 

student in recent times. I feel that one should not decide 

their career path in initial years of law school and should 

avail all the opportunities available till their final year. I 

believe that this method can help one decide as to which 

career path they are interested in pursuing. I have seen 

most of the students, including my batchmates, making 

up their minds towards a particular career path in the 

initial years of their law school and pursuing innumerable 

internships in that area but later on, they found it hard to 

sustain with that career path.  

 

 

How is working with the chamber of Mr. Rahul 

Malhotra as an Associate? 

 

I started off my career in this office after I graduated from 

law school. The office and the tutelage of Mr. Malhotra 

played an integral part in making me the lawyer that I am 

today. I was presented with various opportunities in the 

office including attending arbitration and court hearings 

in different states. It was a small office; therefore, the 

workload was tremendous. In 2019, I recall I was working 

on over 80 active matters for the office along with some 

matters of my own. Mr. Malhotra is a great mentor who 

allows you to learn from your mistakes and that helped 

me in building confidence. I was further allowed to work 

in a semi-independent manner where I was allowed to be 

engaged by my personal clients. I was fortunate enough 

to be engaged by a company for their matters within 6 

months of practice and later, I entered into an 

arrangement with a Bombay based Law Firm for handling 

their matters in Delhi/NCR. This provided me with the 

required boost to kick off my private practice and none of 

it would be possible without the constant support and 

guidance from Mr. Malhotra.  
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How would you explain Litigation as a career to law 

students. What are the hardships one has to face?  

 

Litigation is a beautiful career. It requires perseverance 

and devotion. Law students should not consider the initial 

years as a period of hardship but as a learning phase. 

While entering into a career of litigation, a lot of students 

face various issues like meagre pay and minute growth in 

chambers or law offices. Albeit these issues cannot be 

ignored but a law student should never forget the bigger 

goal they had while entering the profession. Everyone has 

some goal or the other and I feel that they should work 

towards it. I would advise all students planning to enter 

into litigation to join a Senior or law office (there are 

many!) who allow you to grow in the profession. 

We often forget that like any other industry, legal industry 

also has an entrepreneurial aspect to it. This aspect was 

the biggest hurdle that was faced by me when I initially 

started my independent practice. There were moments 

when I did not know how to “sell myself” to a particular 

client or the fees I should charge. However, with time I 

realised that every lawyer has a different approach 

towards it, and one should approach the method that best 

suits their practice module. However, I feel that law 

schools should inculcate this area in their course structure 

for all streams of law.  

 

 

Parting advice for the law aspirants? 

 

• Perseverance is the key.  

• Set a long-term goal strive to achieve it.  

• Internships matter (don’t slack while pursuing 

them!) 

• Enjoy life in college. 
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Call for Articles for Jus Weekly 

 

Jus Weekly: 

Jus Weekly is an upcoming open access e-magazine acclaimed for original ideas and academic honesty. The editorial 

board of the Jus Weekly invites articles, notes, case comments and book reviews. 

 

Eligibility: 

The invitation is open to all students (not restricted to law students), academicians, lawyers and other esteemed 

members of the legal fraternity. 

 

Topic: 

The participants can select any topic related to law. 

  

 

Guidelines for Contributions: 

• All articles must be submitted in English Language only. 

• Length of the article must not exceed 1500 words. (Relaxation as to word limit may be permitted) 

• Co-authorship is allowed. 

• All submissions must follow the uniform style of citation. 

• All submissions shall be made to jusweekly@gmail.com. 

• Details of the author(s) shall be provided in the body of the email or as a cover letter. 

• The copyright will rest with the author if the article is not selected for publication.  

 

 Assessment criteria: 

The articles will be marked on the following points. You should meet the following standards in order to qualify: 

• The article should meet professional standards and be of publishable quality. 

• All the sources of the information should be acknowledged. 

• Editor’s discretion is final regarding winners. 

 

Entry Fee: 

Rs 100 (per author) 

 

Publication: 

 

As this is not a competition but a Call for articles, all articles meeting the required criteria will be published. There 

will not be any processing or publishing Fee. On publication, certificate of publication shall be issued. (Individual 

certificates for each author, in case of co-authorship) 

 

Note: Please visit the website once to access updated notification. (https://www.juscholars.com/) 
 

https://www.juscholars.com/
mailto:jusweekly@gmail.com
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