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CASE ANALYSIS: DHANANJOY CHATTERJEE ALIAS DHANA V. STATE OF 

WEST BENGAL (1994 SCR (1) 37) 

- Aviral Shrivastava and Ritvik Chouhan* 

 

I. NAME OF THE COURT, JUDGES AND THE PARTIES 

SUPREME COURT 

(BEFORE A.S. ANAND, N SINGH, JJ.) 

The Hon’ble Supreme Court convicted Dhananjoy Chatterjee and regarded the crime as a 

heinous, aggravated by the fact that as a security guard Dhananjoy had been in charge of the 

apartments inhabitants safety and this is enough to make it belong to the ‘rarest of rare’ 

category of crimes warranting a death sentence. 

 

HIGH COURT 

(BEFORE K.G. BALAKRISHNAN, B.N. SRIKRISHNA, JJ.) 

The appellant filed a criminal appeal before the High Court of Calcutta but High Court 

upheld the conviction and confirmed his sentence on 7th of August 1992. 

 

SESSION COURT 

(BEFORE RABINDRA NATH KALI, J.) 

The Alipore Sessions court convicted Dhananjoy Chatterjee of all the offenses and sentenced 

him to death on August 12. 
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II. NAME OF THE PARTIES 

DHANANJOY CHATTERJEE ALIAS DHANA………………………………….APPELLANT 

V. 

STATE OF WEST BENGAL………………………………………………......RESPONDENT 

 

III. FACTS OF THE CASE 

DHANANJOY PAST LINK WITH THE GIRL 

According to the case Dhananjoy (hereinafter appellant) was one of the security guards deputed to 

guard the building ‘Anand Apartments’ by M/s Security and Investigating bureau of which Mr. 

Shyam Karmakar was the proprietor. On March 2, 1990 Hetal Parekh, a 18 years old young school 

girl, (hereinafter deceased) complained to her mother, Yashmoti Parekh, that the guard The appellant 

had been teasing her on her way to and back from the school and had proposed to her on that day 

to accompany him to a cinema hall to watch a movie. 

 

DHANANJOY’S REMOVAL FROM OFFICE 

Yashmoti told her husband Nagardas Parekh on 3rd March, 1990 about the behavior of the guard 

towards their daughter, who in turn complained to Shyam Karmakar and requested him to replace 

the appellant with another guard who in turn replaced him with another guard, Bijoy Thapa of 

‘Paras Apartment’ by a transfer order which was to take affect from 5th March 1990. 

 

CRIME COMMITTED 

As per their normal routine when Nagardas Parekh and his son Bhavesh Parekh, father and brother 

of the deceased respectively, left for their place of business and college in the morning on and 

Yashmoti, Hetal’s mother, had gone to visit temple. At that time, Hetal was all alone in the flat at 

that time. Shortly after Yashmoti left for the Temple, Dhananjoy who was still on duty in the 
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‘Anand Apartment’ from 6 a.m. and 2 p.m. and went to Flat no.3- A with a view to contact his 

office but after which he was scolded by the supervisor and was advised to leave the apartment 

and proceed with his job in the ‘Paras Apartment’. When Yashmoti returned from the Temple at 

6.05 p.m., on reaching her flat she after entering in the flat found Hetal, lying on the floor, 

unconscious. The doctor after examining her, pronounced her dead. 

 

FIR REPORTED 

Her father after this incident, informed the Bhawanipore Police Station through the telephone at 

about 9:15 p.m. On receipt of the telephonic message, sub-inspector Gurupada Som, the acting 

duty officer, rushed to the place of occurrence along with some other police personnel and 

recorded the FIR on the statement of Yashmoti Parekh, Hetal’s mother and commenced 

investigation and by which it was deciphered that Hetal Parekh was murdered and raped on 5th of 

march 1990 between 5:30 and 5:45 p.m. 

 

TRIAL PROCEDURE 

The sessions Judge in this case relying upon circumstantial evidence found the accused guilty under 

Section 302 of the IPC and therefore, sentenced him to death. The appeal of Dhananjoy Chatterjee 

for proving his innocence was also rejected by the Calcutta High court and thereafter by the 

Supreme Court. 

 

IV. ISSUES 

I. Whether the Appellant had a motive to commit the alleged crime? 

II. Whether the case falls under the rarest of the rare cases? 

III. Whether on the basis of abscondance could the Appelant be accused of crime? 

IV. Whether this case establishes the statement of circumstantial evidence to be admissible at the 

court under Indian Evidence Act? 
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V. ARGUMENTS 

I.  WHETHER THE APPELLANT HAD A MOTIVE TO COMMIT THE ALLEGED 

CRIME? 

Prosecution Arguments: 

The facts presented in the case establish that the appellant had a motive to commit the alleged 

crime. Also, the evidences provided that the dhananjoy (hereinafter appellant) had an improper 

attitude towards Hetal Parekh (hereinafter deceased) who always used to tease her in her way of 

going to school. After sometime she had brought it to the notice of her mother Yashmoti Parekh. 

Dated 02.03.1990 Yashmoti told his husband (Nagardas) about the misbehaviour of the guard 

towards their daughter. 

Nagardas reported these complaints to Shyam karmakar, the employer of the appellant that the 

appellant had been teasing his daughter and suggested that the appellant should be replaced by 

another security guard. Due to which he got transfer order posting him at ‘Paras Apartment’ which 

will take effect from March 5, 1990. The appellant, in spite of the order of transfer did not obey 

the orders and performed his duties, as a security guard at ‘Anand apartments’ on March 5, 1990 

and when asked for the reason of not joining, the appellant said that it was on account of “certain 

personal inconvenience”. 

Therefore, teasing deceased frequently, and improper behaviour against her, and not obeying the 

transfer order appellant on grounds of his improper behaviour with the deceased shows his moral 

character and provide sufficient motive for him not only to satisfy his lust but also as a measure 

of retaliation for reporting his misbehaviour. 

 

Appellant’s Arguments: 

The defence argued that the motive for murder had not been established because the complaint 

letter and the written transfer orders were afterthoughts as they were produced only on 

29/06/1990 and moreover the corroboration was also provided by the security guard that no 

criminal would inform him in advance of his visit to the apartment. The testimonies of the 
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supervisor and the guard show that there were no signs of “agitation” on appellant’s part when he 

met them. The absence of the cash memo regarding the “Ricoh” wrist-watch was a substantial 

omission. 

 

II. WHETHER THE CASE FALLS UNDER THE RAREST OF THE RARE CASES? 

Prosecution Arguments: 

This case was of the nature of ‘rarest of the rare cases’ because in this case the deceased had been 

raped and killed very severely and mercilessly by the security guard whose duty was to ensure the 

protection of the society. Instead, he gratifies his lust and murder her in retaliation which makes 

the case more heinous in nature. Also, the court should take care of the respond by the society 

and give appropriate punishment in the manner. The court must only keep in view the rights of a 

criminal but also the rights of the victims and the society at large before deciding the punishment. 

Therefore, the appellant must be awarded with the capital punishment. 

 

Appellant’s Arguments: 

This case does not fall under the category of ‘rarest of the rare cases’ because the court should 

make choice of not imposing the capital punishment on the appellant and give him a chance to 

become a reformed member of the society in keeping with the concern for the dignity of human 

life and these kinds of crime are very obvious these days and in most of these crimes the capital 

punishment is not awarded to the culprit. 

 

III. WHETHER ON THE BASIS OF ABSCONDANCE COULD THE APPELLANT BE 

ACCUSED OF CRIME? 

Prosecution Arguments: 

On March 5, 1990, appellant found his opportunity when the deceased mother was away and 

committed the crime out of revenge and lust. Absconding soon after coming back from deceased 

flat he try to attempt side-track both security guard and the supervisor and hurriedly went past 
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them. And when asked by the supervisor that why he had not joined the duty at ‘Paras Apartment’ 

the appellant told him that due to some personal inconvenience he had not been able to comply 

with transfer order. Though the conduct of accused in absconding just after the commission of 

the crime indicates a guilty mind. 

 

Appellant’s Arguments: 

The appellant came forward with the plea of alibi. He told that after performing his duty as a 

security guard at Anand Apartments on March 5, 1990 between 6 a.m. to 2 p.m. he left from the 

apartment after 2 p.m. to see a picture in a cinema hall and then returned to his native place after 

making purchases for the sacred thread ceremony of his brother. 

 

IV. WHETHER THE CIRCUMSTANTIAL EVIDENCE ESTABLISHING GUILT OF THE 

APPELLANT? 

Prosecution Arguments: 

In this case the evidences which are discovered undoubtedly connects the appellant with the crime. 

First, during searching the room where deceased had been brutally raped and murdered, police 

recovered ‘a broken chain’ besides the deceased. Moreover, the chain was given to appellant by 

Gauranga Chandra about a month prior to the date of the incident. Second, police also recovered 

‘a cream colour button’ from the place of occurrence which matches appellant shirt button and 

whereas the third button was of white colour and had been stitched in a different manner. Third, 

during the interrogation in the house of appellant a ladies ‘Richo’ wrist-watch which belongs to 

mother of the deceased, was recovered. The appellant stole it from the flat of deceased on the day 

of occurrence. 

 

VI. JUDGEMENT 

SUPREME COURT ON ISSUE 1 
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Supreme Court did not found any force in this submission of appellant and relied on the 

prosecution argument regarding the mens rea element which if proved could be very well 

established as one of the leading point of the crime committed as established by relying the stare 

decisis of Kartar Singh v. State of Punjab,1 and People’s Union for Civil liberties v. Union of India,2 and also 

by applying the following ratio in the case: 

1. The testimony of PW 4, i.e. Nagardas who after consulting PW 13 and PW 14 complained 

to PW 21 Shyam Karmakar by submitting a written complaint who handed that transfer 

to PW 9 who in turn delivered the transfer order issued by PW 21 to the appellant and this 

transfer order was not challenged in the cross-examination and also the testimony of PW 

9, PW 13 and PW 14 were not cross examined Even the investigating officer was not asked 

for an explanation as to why the documents had been seized so late. In any event the 

seizure of the documents on 29.6.1990, after the appellant had been arrested only a couple 

of weeks earlier would not go to show that the documents were either fabricated or were 

an afterthought. And thus this point need not to be raised in the Supreme Court as when 

a cross examination for a particular point is not cross examined in the court of law. 

2. In this context, it is also pertinent to note that a positive suggestion was made by the 

defence to PW 4 during his cross-examination that the appellant had quarrelled with him 

‘over his transfer from Anand Apartment’ and on account of that quarrel, the appellant 

had been ‘falsely implicated’. Of course, PW 4 denied the suggestion but defence 

suggestion does not militate against the prosecution case regarding the annoyance of the 

appellant on that score and this too does gave an edge to the prosecution side as this point 

of defence was not that convincing as they were not efficient to prove it. 

3. The court also found corroboration available from the statement of Pratap Chandra Pali 

PW 6 the supervisor of Security and Investigating Bureau, who had visited ‘Anand 

Apartment’ at about 5.45 p.m. on March 5, 1990 and enquired from the guard on duty as 

to how the appellant had reported for duty at Anand Apartment, when he stood transferred 

to ‘Paras Apartment’. Moreover, when PW 6 demanded an explanation from the appellant 

on the same day as to why he had not reported for duty at Paras Apartment, the appellant 

is alleged to have told him that it was on account of 'certain personal inconvenience' that 

he could not so join on that date. PW 6 was not challenged with regard to his testimony as 

 
* Aviral Shrivastava and Ritvik Chouhan are students at Institute of Law, Nirma University. 
1 1962 SCR (2) 395. 
2 AIR 1997 SC 568. 
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regards the transfer of the appellant also certain facts were also not questioned during the 

cross examination i.e. regarding whether they really saw the appellant in the balcony etc. 

4. The court also found no substance in the submission of Mr. Ganguli, the counsel for 

appellants that in a private organisation, written transfer orders are not given and that the 

written transfer order in this case is a created piece of evidence. There is no hard and fast 

rule regarding giving of oral or written transfer orders in private organisations and in any 

event neither PW 21 nor PW 9 or PW 6 were questioned on this aspect. 

5. His transfer from ‘Anand Apartment’ on the allegation that he had teased the deceased, 

therefore, provided sufficient motive for him not only to satisfy his lust and teach a lesson 

to the deceased girl for spurning his offer but also as a measure of retaliation for being 

reported to his employer and being transferred from Anand Apartment to Paras 

Apartment on the basis of the said complaint. The transfer of the appellant on grounds of 

his improper behaviour with the deceased was an aspersion on his character and that 

appears to have provided him the immediate motive for committing the crime in retaliation 

and even may be to remove the evidence of committing rape on the deceased. 

The court, therefore, is of the opinion that the prosecution has successfully established 

the existence of motive on the part of the appellant to commit the crime. 

 

SUPREME COURT ON ISSUE 2 

1. The Supreme Court in the case held that the case holds the ground to be put under the 

rarest of rare doctrine by relying on the following reason that the medical evidence and the 

state in which the body of the deceased was found, it is obvious that a most heinous type 

of barbaric rape and murder was committed on a helpless and defenceless school-going 

girl of 18 years. The offence was not only inhuman, and barbaric but it was a totally ruthless 

crime of rape followed by cold blooded murder and an affront to the human dignity of the 

society. The savage nature of the crime has shocked our judicial conscience. The courts 

must not only keep in view the rights of the criminal but also the rights of the victim of 

crime and the society at large while considering imposition of appropriate punishment. 

The death sentence is constitutional if it is prescribed as an alternative for the offence of 

murder and if the normal sentence prescribed by law for murder is imprisonment for life. 
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2. By relying on the stare decisis of Bachan Singh v. State of Punjab,3 wherein the precedent of 

rarest of rare doctrine came to be noted. In Bachan Singh case, the court also asserted that a 

court could impose the death penalty only in the rarest of rare cases when the alternative 

option is indisputably excluded. Also as noted in Santosh Kumar Bariyar v. State of 

Maharashtra,4 the Supreme Court got an opportunity to explain this further: “The rarest of 

rare dictum serves as a guideline in enforcing Section 354(3) and establishes the policy that 

life imprisonment is the rule and death punishment is an exception. It is a settled law of 

interpretation that exceptions are to be construed narrowly. That being the case, the rarest 

of rare dictum places an extraordinary burden on the court, in case it selects death penalty 

as the favoured penalty, to carry out an objective assessment of facts to satisfy the 

exceptions ingrained in the rarest of rare dictum”. The court’s obiter dicta in this context 

is given as: 

I. The measure of punishment in a given case must depend upon the atrocity of the crime; 

the conduct of the criminal and the defenceless and unprotected state of the victim. 

Imposition of appropriate punishment is the manner in which the courts respond to the 

society's cry for justice against the criminals. Justice demands that courts should impose 

punishment fitting to the crime so that the courts reflect public abhorrence of the crime. 

II. The sordid episode of the security guard, whose sacred duty was to ensure the protection 

and welfare of the inhabitants of the flats in the apartments, should have subjected the 

deceased, a resident of one of the flats, to gratify his lust and murder her in retaliation for 

his transfer on her complaint, makes the crime even more heinous. If the security guards 

behave in this manner, who will guard the guards? The faith of the society by such a 

barbaric act of the guard gets totally shaken and its cry for justice becomes loud and clear. 

There are no extenuating or mitigating circumstances whatsoever in the case. 

III. It is to be agreed that a real and abiding concern for the dignity of human life is required 

to be kept in mind by the courts while considering the confirmation of the sentence of 

death but a cold blooded pre-planned brutal murder, by the security guard certainly makes 

this case a 'rare of the rarest' cases which calls the capital punishment and we accordingly 

confirm the sentence of death. 

The order of sentence imposed on the appellant by the courts below for offences under 

Section 376 and 380 IPC are also confirmed along with the directions relating thereto 

 
3 (1980) 2 SCC 684. 
4 (2009) 6 SCC 498. 
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as in the event of the execution of the appellant, those sentences would only remain 

of academic interest. This appeal failed and is hereby dismissed. 

 

SUPREME COURT ON ISSUE 3 

1. The Supreme Court on this point noted a point that abscondence by itself could not be 

taken as a circumstance helding the accused to be guilty noting the stare decisis of Saheblal 

Jumassha Sayyad v. State of Maharashtra,5 and also in the case of Ajit Kumar Pramanik v. State 

of West Bengal,6 but was differently substantiated by the Indian Evidence Act,7 which gives 

the court the power to presume existence of certain facts and in the present case was able 

to decipher this point by relying on the ratio which was: 

I. The evidence of PW 6 the supervisor, PW 7 the security guard was beyond reasonable 

doubt that the appellant was not seen after 6 p.m. but the evidences of PW 25 Anil Kumar 

Sub-inspector and PW 28 the investigating officer were not assailed during the cross 

examination and as their testimony is relied by documentary evidence then there is no 

hesitation left. 

II. As no challenge to the testimony of the investigating officer regarding Dhananjoy’s, 

hereinafter the appellant, abscondence even though the circumstance of absconding was 

put through the appellant through in his statement under the Section 313 of Cr.P.C, but 

instead of giving a satisfactory explanation he came up with a plea of alibi but then too no 

evidence was found to justify his belated plea. 

III. Though it is not necessary for an accused to render an explanation to prove his innocence 

and even if he renders false explanation but it cannot be used by the prosecution to prove 

against Dhananjoy, hereinafter the appellant but even raising for a plea of alibi the appellant 

needs to prove it by cogent and satisfactorily evidence so as to completely exclude the 

possibility of the presence of the appellant at the place of occurrence at the present time. 

IV. The belated and vague plea of alibi which found no substance even in the cross 

examination of the prosecution witness. 

 
5 2010 All MR (Cri) 766. 
6 2018 SCC OnLine Cal 10637. 
7 The Indian Evidence Act, § 114. 
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Thus the abscondence of the appellant is a material circumstance which has been 

satisfactorily and conclusively established by the prosecution against the appellant. 

 

SUPREME COURT ON ISSUE 4 

1. The Hon’ble Supreme Court while noting the essential elements i.e. motive, abscondence 

and the rarest of rare doctrine on the favour of prosecution side comes to rely on the point 

that the chain of circumstantial evidence is so complete and is consistent only with the 

hypothesis of the guilt of the accused and inconsistent with the hypothesis of his 

innocence. The testimony of the expert witness that the third button of the shirt was 

separately stitched as it was not similar to the other buttons of the shirt and this testimony 

of the expert witness was unchallenged during the cross examination. Also, this evidence 

clearly points out that the fact that the button found on the place of occurrence was of the 

shirt of the appellant as it was identical to the other buttons of the shirt. 

2. Similarly, the seizure of wrist-watch conclusively connects the appellant with the theft of 

the watch from the place of occurrence. This piece of circumstantial evidence is quite 

specific and is of a crucial nature and undoubtedly connects the appellant with the crime. 

These evidences clearly and cogently establish the improper attitude of the appellant 

which necessitates towards the hypothesis of the guilt and is inconsistent towards the 

hypothesis of the innocence. 

 

VII. CRITICAL ANALYSIS OF THE JUDGEMENT 

The main essence of this case is whether the court was justified in hanging Dhananjoy has to be 

critically analysed as this notion has been argued by many people, newspaper and reports where 

questions were put regarding whether the rape was actually committed or not? Whether the sexual 

intercourse that happened was a forceful one or not? As there were no injuries in the genital or 

the breast area or not i.e. to be seen in the context of circumstantial evidence whether it is exactly 

consistent with the hypothesis of the guilt of the accused and should be inconsistent with the 

hypothesis of the innocence of the accused while analysing the evidence act and analysing the 

subjective rarest of rare doctrine. Also, it is required to be analysed in the sphere of human rights 
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whether a poor man like Dhananjoy, the first judicially executed person in India was given a fair 

trial or not. These points of analysis are discussed as: 

 

ANALYSIS OF THE CIRCUMSTANTIAL EVIDENCE 

Circumstantial evidence is generally not taken as full proof, but it usually serves as a guide 

to establishing the rest of the facts, which could actually serve as hard and full proof. 

Therefore, circumstantial evidence works on deduction. It is precisely due to these reasons 

that circumstantial evidence is also called indirect evidence. 

1. In the cases of State of Uttar Pradesh v. Ravindra Prakash Mittal,8 and Bodh Raj v. State of Jammu 

and Kashmir,9 it was held that a conviction can happen purely on the basis of the 

circumstantial evidence if these essentials were fulfilled: 

 The circumstances which establish the guilt of the accused have to be proven. The facts 

that have been established ought to be according to the hypothesis of the accused. 

 The circumstances should be conclusive in nature and tendency. There should be a 

complete chain and linkage of proof which establishes beyond reasonable doubt, the guilt 

of the accused and also establishes that the act had been committed by the accused. 

 The circumstances present must exclude all other hypotheses or scenarios or situations 

from happening, except the one which is being tested by the evidence. 

2. A closer perusal of the judgment strongly suggests that a credible chain of evidence was 

not really established as several questions regarding recoveries, testimonies and motives 

remained unresolved. The post-mortem report had recorded that the victim had strongly 

resisted her attacker as even her hands had blood on them. But the security guard, 

supervisor and liftman who saw Dhananjoy after he had allegedly committed the 

crime and left the flat, did not report any injuries, scratches on his body or signs of 

a dishevelled appearance which would indicate that he had been in a scuffle. 

Neither the security guard nor the supervisor who met Dhananjoy after he had left the 

victim’s flat mentioned witnessing any blood-stains on his shirt and trousers. The forensic 

expert who examined the shirt did not find any bloodstains. If Dhananjoy allegedly 

committed the rape and murder of the victim and also stole a wrist-watch from an almirah 

 
8 AIR 1992 SC 2045. 
9 AIR 2002 SC 316. 
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in the bedroom, where were the fingerprints? And this does not effectively substantiate 

and follow Indian Evidence Act.10 

3. In order to prove that Dhananjoy had gone to the victim’s flat in the mother’s absence, 

the prosecution relied on the testimonies of the security guard (PW 7), the supervisor (PW 

6) and the liftman (PW 8).The guard did not actually see Dhananjoy go to the victim’s flat. 

He said Dhananjoy had told him he was going to do so. The supervisor, whose statement 

was regarded as corroborative by the trial court, only learnt of this from the guard. The 

liftman denied in court that he had taken Dhananjoy up to the third floor, refuting the 

mother’s testimony and his testimony was regarded as hostile. So, even though the guard 

claimed that Dhananjoy told him so and the supervisor repeated what the guard told him, 

it is questionable whether anyone ‘saw’ Dhananjoy go upstairs and this does not 

prove the chain and linkage of proof which establishes beyond reasonable doubt. 

4. The prosecution held that Dhananjoy had gone up to the victim’s flat in the mother’s 

absence (between 5.20 and 6 pm) to commit the aforesaid crimes. The question is how 

much time Dhananjoy had to do so. If Dhananjoy reached the flat soon after the mother 

left the house at 5.20 pm, and came down around 5.45 p.m, it means that he did the 

following: he entered the flat, struggled with the victim, beat her up, raped and killed her, 

stole the Ricoh wrist-watch from the almirah, stepped out on the balcony to speak to the 

guard, and exited. He did this all in the space of 25 minutes without showing any signs on 

his person. It is true that the victim was alone, but for a first time murderer and 

rapist, was that sufficient time to do all this and this ambiguous question was never 

been questioned and answered which effectively does not establishes complete 

chain and linkage of proof which is essential to make the circumstances natural 

and concrete. 

5. Why was Bijoy Thapa, the guard who was to replace Dhananjoy at the victim’s 

apartment complex, not examined? The prosecution resisted its case on the fact that 

Dhananjoy did not comply with his transfer order. But then, so didn’t Bijoy Thapa who 

was to replace Dhananjoy from the morning of 5th March. The High Court noted this 

absence, but deemed it unnecessary and, by doing so, it glossed over an important lapse. 

6. The post-mortem report nowhere mentioned rape and did not mention any semen stains. 

However, the forensic examination had shown semen traces on the victim’s underclothes 

and on her pubic hair. Oddly, the trial judge argued at great length as to how the absence 

of semen should not be taken to imply that there was no rape. The blood examination 

 
10 The Indian Evidence Act, § 45. 
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showed that Dhananjoy could not be linked to the fact of sexual intercourse as his 

blood type was different from that found. Was the prosecution unaware of the forensic 

findings or did it choose to suppress it? More importantly, did the trial judge conveniently 

go along with the prosecution’s story of rape while knowing that the forensic evidence did 

not really corroborate it? 

7. Even the prosecution theory of motive was flawed in itself. The security guard who claimed 

that Dhananjoy went up to the victim’s flat should have objected to it. More importantly, 

Dhananjoy was never dismissed from service. Why would a poor man whose family 

depended heavily on his earnings, risk everything and take such an extreme step of rape 

and murder simply because he was transferred? Also, the theft of the watch established 

Dhananjoy’s presence in the flat and that the Ricoh wrist watch was stolen by him after 

the crime. However, the evidence of the watch does not at all explain Dhananjoy’s alleged 

motives of lust and revenge. Instead, it raises an obvious question: why would a 

rapist-murderer, who in a great state of rage battered his victim and throttled her, 

open an almirah and steal a watch before leaving the scene of crime? 

 

ANALYSIS OF THE CASE WITH RESPECT TO HUMAN RIGHTS 

In India those awarded death penalty are as a rule poor people. The rich criminals are not 

considered similarly dispensable. For, they come from the same sections that constitute 

the social and political elites of our country. Instances of this abound: in the 1984 carnage 

of Sikhs in Delhi, the courts convicted a poor man to death while those who planned the 

killing of 2733 people were acquitted and are powerful leaders of the ruling party. Giving 

legitimacy to the state to kill by legal means can only result in such duplicity. 

1. Human rights are moral and principled rights with legal content that ensue to a person for 

simply being a person. Human rights are not redeemable or negotiable. They can’t be seen 

through the lens of cost-benefit analysis. While talking about the human rights scenario 

and the situation of Dhananjoy, one cannot help but remember that he was not competent 

enough to be able to write his own appeal convincingly. Neither was he resourceful nor he 

has effective legal counsel at the trial stage. In the end, his dying words proved prophetic: 

he was hanged because he was poor. Judging by the state of the Chatterjee family, the 

punishment has been on the family. For fourteen years they had to spend their scarce 

resources to meet the trial expenses. Additionally, they had to cope with the social stigma 
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of being known as a rapist’s family. Over and above, since their appeals for mercy did not 

bear fruit, they had to deal with the horror of hanging and the normalcy of life thereafter 

and this atrocities against him without the effective analysis of the circumstantial evidence 

being admissible was surely a violation of the human rights of the accused and his family 

in the form of discrimination and injustice with them. 

2. In one of the most comprehensive statements of the meaning of discrimination and state 

economic, social, and cultural rights obligations, the Committee on Economic, Social, and 

Cultural Rights has stated that “discrimination constitutes any distinction, exclusion, 

restriction or preference or other differential treatment that is directly or indirectly based 

on the prohibited grounds of discrimination and which has the intention or effect of 

nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of 

Human Rights. Discrimination also includes incitement to discriminate and harassment”. 

3. As also being from a highly background, though his lawyer was a senior advocate but he 

not able to arrange for his fees because of which his advocate did not effectively focused 

in the proceedings as he was not able to remember the past proceedings of the case and 

also did not at all cross examined all the testimonies and the missing links of the case 

because of which the case went to a track of only consistent with the guilt of the accused 

and if those links would have cross examined it would definitely lead to the hypothesis of 

the innocence of the accused and which would definitely lead the circumstantial evidence 

inadmissible in the court of law. 

4. According to a report which appeared in the Telegraph a year after the hanging, her wife 

suffered acute stress and its fallout was evident in her withdrawal from her in-laws. 

Dhananjoy’s family resented the fact that she had secured a government job and returned 

to her natal home. The father stated that she had demanded that her dowry be returned to 

her, knowing that it had been sold off to meet the trial expenses. 

 

CRITICAL NOTE ON DEATH PENALTY AND THE RAREST OF RARE DOCTRINE 

In its General Comment on the UN Human Rights Committee has stated that Article 6 

“refers generally to abolition [of the death penalty] in terms which strongly suggest... that 
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abolition is desirable. The Committee concludes that all measures of abolition should be 

considered as progress in the enjoyment of the right to life…”11 

TO QUOTE LORD DENNING WHO APPEARED BEFORE THE ROYAL COMISSION: 

“The punishment inflicted for grave crimes should adequately reflect the revulsion felt by 

the great majority of citizen for them. It is a mistake to consider the object of punishment 

as being deterrent or reformative or preventive and nothing else … The ultimate 

justification of any punishment is not that it is a deterrent, but that it is the emphatic 

denunciation by the community of a crime: and from this point of view, there are some 

murders which, in the present state of public opinion, demand the most emphatic 

denunciation of all namely the death penalty.”12 

1. Justice Bhagwati held that not only was the death penalty against national and international 

norms and therefore unconstitutional, he also pointed out that in practice the death penalty 

process created a context of arbitrariness and that it was unsafe to provide powers to any 

set of judges since a fool-proof manner of administering criminal justice systems could 

never be developed. He also pointed to the dangers of depending on judges to administer 

laws and follow procedures providing for sentencing guidelines. 

2. The Bachan Singh and the Machhi Singh v. State of Punjab, (1983) remain landmark judgments 

as far as the imposition of death penalty in India is concerned as they put in place the 

concept of ‘rarest of rare’ and that of mitigating and aggravating circumstances of the 

accused, supposedly to check judicial arbitrariness and overuse of the death penalty. 

However, it is important to locate these judgments in an older history, beginning with the 

amendment of S. 367 (v) of the Cr.P.C. in 1955. Originally, in the 1868 Act, S. 367 (v) read: 

“If the accused is convicted of an offence punishable with death, and the court sentences 

him to any punishment other than death, the court shall in its judgment state the reasons 

why sentence of death was not passed.” As is obvious, the import of this section greatly 

affected S. 302 of IPC as the punishment of death is noted in it. 

3. In the present case, awarding the death penalty to a person like Dhananjoy who was the 

scapegoat of state authorities conspiracy was necessarily against its human rights where his 

 
11 UN General Assembly, International Covenant on Civil and Political Rights, December, 16 1966, United Nations, 

Treaty Series, vol. 999, p. 171, available at: https://www.refworld.org/docid/3ae6b3aa0.html (accessed 10 April 
2020), art. 6. 

12 5 FRIEDMAN, W., LAW IN A CHANGING SOCIETY, (Delhi: Universal Law Publishing Co. Pvt. Ltd., 2nd Ed. 2008), 
p.225. 
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poverty was one of the most important reasons for his unable to manage his advocate’s 

fees and causing many missing links to escape causing the admissibility of circumstantial 

evidence to exceed and which caused him to become a prey of such a harsh punishment 

which are against every moral standards and degrade the human rights of the person. 

4. Also the rarest of the rare doctrine, based on its subjectivity is not an effective measure for 

death penalty, which indeed is based on a balance sheet test,13 because many cases of the 

same measure have not been applied with the same measure as seen in the cases where 

death penalty of a rich and influential people is associated and in cases like State of 

Maharashtra v. Mansingh,14 wherein the accused raped and murdered an 8 year innocent girl 

was not awarded death penalty but life imprisonment although the crime was in no way 

less grave than the case at hand. Yet again in another similar case i.e. Surendra Pal 

Shivbalakpal v. State of Gujarat,15 the Hon’ble Supreme Court awarded life imprisonment 

only. So, there is a haphazard geometry with respect to the execution of the death penalty 

in India which is very evident and lucid from the cases mentioned above. 

 

VIII. DETAILED ANALYSIS WITH RESPECT TO THE INDIAN EVIDENCE ACT 

SECTION 8 OF INDIAN EVIDENCE ACT 

Firstly, Motive is the one thought that lead to the whole act of crime. Thus motive in turn is 

succeeded by other phase of development of the mind. The wish for the act of crime produces 

certain deliberations of choice of means to achieve the motive desired. The Supreme Court of 

India has said motive is something which prompts a man to form an intention and knowledge, is 

an awareness of consequences of the act.16 Motive is a moving power which impels action for a 

definite result or to put in differently, motive is that which incites or stimulates a person to do an 

act.17 This is the most active stage of mind where the individual about to do the act as consistent 

of moving forward with doing the crime, it is called Intention. Both intention and motives are 

very important part of the proof of crime, but the motives of the party can only be ascertained by 

 
13 A balancing test is any judicial test in which the judge weighs the importance of many factors in a legal case. The 

proponents of such tests have a view that this allows a deeper insight into the case at hand. Especially in a case 
where the apex punishment has to be awarded, mitigating and aggravating circumstances have to be evaluated and 
thereafter the judgement has to be announced. 

14 (2005) 3 SCC 131. 
15 (2005) 3 SCC 127. 
16 Basudev v. State of Pepsu, AIR 1956 SC 488; Supreme Court on Wards and Phrases 1950-2004. 
17 Chandra Prakash Shahi v. State of UP & Ors., (2000) 5 SCC 152; Supreme Court on Wards and Phrases 1950-2004. 
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inferences drawn from the facts and can only be concluded from direct evidences of the strictest 

character. 

In connection with the case, this section which talks about the stage of motive is consistent with 

the relevance of the case. Here, the accused used to tease the victim while used to go and come to 

her apartment. Proposing her to accompany him to the movie caused the victim to complain about 

him to her parents leading to a formal complaint filed against the accused and he was transferred 

to another building by his supervisor. Accused adhered to the fact that the victim caused his insult 

and his transfer order to his intention was build up to take revenge.  And this rejection and insult 

caused to build up this motive. Although this case was mostly sided to be circumstantial but little 

pieces of the case did proved the motive of the accused for the act done. 

Secondly, Preparation which means devising or arranging means necessary for the commission of 

an offence. The Hon’ble Supreme Court of India interpreted the word preparation as the word 

preparation denotes not only to action or process of preparing the components to produce the 

compound, but also that which is prepared.18 Preparation counted from the time when the idea 

was developed in the mind of the accused, which persisted until power and opportunity were 

found to carry it into execution. 

In connection with the case, the accused was the guard of the deceased’s building and had a 

complete note of the routine of every resident of the building. Thus being well aware of the fact 

that the father and brother of the accused will not be at the flat and the mother will leave the 

building to do ‘Pooja’ at 5:20 p.m. leaving the victim alone at the building. Thus, the accused had 

an opportunity to commit the crime. So, he stayed at the building in spite of getting clear transfer 

order to join the security of other building. 

Thirdly, Conduct which means the external behaviour of a person, whereas character can be said 

to be an impression about a person in the minds of others.19 Reading from the provision of section 

8 it is clear that conduct is different from character, it is the external behaviour of the person. Thus 

if the accused is being tried he shall not be pursued by the way of his character or as to the fact 

‘that his personality is substantial to adhere that he might have done it’. It should never be that the 

person is most likely contender for the heinous crime. Thus whether in any case, the conduct of 

 
18 Union of India & Ors. v. Formulators Association of India, (2002) 8 SCC 410. see also, Supreme Court on Wards 

and Phrases 1950-2004. 
19 AIR 1997 SC 318. 
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the accused is a relevant factor, or it is not, depends for decision on the facts and circumstances 

of each particular case. 

Fourthly, Subsequent Conduct which is the exculpatory conduct of the accused person is 

admissible in the court. These are the surrounding situations that arise due to the conduct of the 

accused which clarifies the picture of the crime. The most admissible subsequent conduct of the 

person is “Absconding” where the accused tries to run from the scene of crime, or arrest. But 

mere absconding by itself does not necessarily lead to the firm conclusion of guilty mind. The act 

is relevant piece of evidence to be considered along with the other evidences but its value would 

depend upon the circumstances of each case. It is not conclusive because sometimes even the 

innocent person try to flee from abstaining themselves from arrest. Thus, mere abscondence is a 

very weak evidence and cannot be a basis of conviction. 

In the given case, the conduct of the person was taken to be of utmost importance. Here firstly, 

the accused didn’t followed the order of the transfer and remained in the building on the day of 

crime. Secondly, when the supervisor knowing that he did not joined the new building called him 

out and accused appeared in the balcony of flat 3-A (the residence of the accused), thirdly, he tried 

to move past the supervisor who wanted to talk to him about his duties, the accused insisted on 

leaving the building. Fourthly, the accused was an absconder since a search was made by the police. 

The accused did not even came to collect his paycheque. He did not report at ‘Paras Apartment’ 

where he was transferred. He was not traceable. 

Thus, in this case it can be indicated that the subsequent conduct of the accused was proving his 

guilty mind. 

 

SECTION 25 AND 26 OF INDIAN EVIDENCE ACT, 1872 

SECTION 25: “Confession to police officer not to be proved: no confession made to a 

police officer, shall be proved as against a person accused of any offence”.20 

The object of this section is to prevent confessions obtained from accused persons through any 

undue influence, being received as evidence against them. Section 25 restricts the scope of a 

confession, where if the confession satisfies the requirement of law no matter if it is made to a 

 
20 The Indian Evidence Act, § 25. 
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Police Officer. Such confession will come in the ambit of Section 25 which states that no 

confession made to a police officer shall be proved as against a person accused of any offence.21 

In order to render a confession made to a police officer irrelevant, the confession must have been 

made in the presence or he must be near a person while making the confession. It is immaterial 

whether such police be the officer investigating the case; the fact that such person is a police officer 

invalidates a confession, but this section has its limitation. If there is any statement made by the 

accused to the police, containing an admission of a gravely incriminating fact, or even a 

conclusively incriminating fact, is not of itself a confession and this excluded by this section. 

SECTION 26: “No confession made by any person whilst he is in the custody of a police 

officer, unless it be made in the immediate presence of a magistrate shall be proved as 

against such person”.22 

This section is an extension to Section 25. This section excludes confession to anyone else 

including the police officer. This indicates that unless a free and voluntary confession is made in 

presence of a magistrate no confession shall be admissible. There is a wide difference between 

Section 25 and 26 as the previous section collates all the confession made to the police but the 

present section collates all those confessions that are made in the police custody whether to a 

police officer or to anyone else, since it is presumed that a person under police custody is in 

pressure and influence. Therefore, Section 26 requires that if a confession is made by an accused 

while in custody of police, cannot to be proved against him unless it is made in the immediate 

presence of a Magistrate.23 

In the given case, when the accused was arrested and taken to the police custody, pursuant to a 

disclosure statement made by him, which lead to the discovery of various items, this disclosure 

was also proving him of a theft along with rape and murder. But since all these significant disclosers 

were made in presence of a police officer under the custody, these disclosures were regarded as 

irrelevant to the execution of the case. 

 

SECTION 27 OF INDIAN EVIDENCE ACT 1872 

 
21 State of Gujarat v. Anirudhsing, AIR 1997 SC 2780. 
22 The Indian Evidence Act, § 26. 
23 Supra Note 13. 
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This section is an exception to both section 25 and 26. This section asserts to the fact that when 

information given by the accused while in the custody leads to the discovery of an incriminating 

object, that portion of the information can be proved under section 27. This should be strictly 

construed and the prosecution must bring the statements of the accused leading to the discovery 

of material evidences. Only that part will be admissible in the court. Also, with regard to Section 

27 of the Evidence Act,24 the discovery of the material object at the disclosure of the accused but 

the disclosure alone would not automatically lead to the commitment of that offence. In fact, the 

burden lies on the prosecution to establish a close link between discovery of the material objects 

and its use in the commission of the crime. The link or the information should leads to discovery 

and not any opinion formed on it by the prosecution.25 

Before the provisions of this section is attracted, two essential requirements should be satisfied: 

1. The person making the statement must be accused of any offence. 

2. He must be in the custody or deemed to be in custody of a police officer. 

The restriction on statements of the accused before the police will not apply, if the following 

conditions are fulfilled: 

1.) The information given by the accused must lead to the discovery of the fact which is the 

direct outcome of such information. 

2.) Only such portion of the information given as is distinctly connected with the said recovery 

is admissible against the accused. 

3.) The discovery of the fact must relate to the commission of some offence. 

In the given case, although all the statements and disclosures which were made by the accused 

were held not admissible but due to the disclosure of the accused following things were discovered. 

A packet wrapped in a newspaper, containing one shirt and a pant and when given to the forensics 

they found a button from the shirt missing. When they matched the shirt with the button found 

at the crime scene it was a match, which lead to proving the presence of accused at the crime scene 

 
24 The Indian Evidence Act, § 27. 
25 Navaneethakrishnan v. The State by Inspector of Police, AIR 2018 SC 2027. 
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Moreover, a ‘Richo’ wrist-watch was also recovered from the stock of straws at the accuser’s uncle; 

house. This watch was reported missing from the victim’s apartment, thus this recovery lead to 

the evidence of theft by the accused along with murder and rape. 

Thus, through the provisions of Section 27 the investigation took a new turn and was able to 

establish the timeline ere the accuser’s alibi fell apart and it was establishes that he was present at 

the crime scene. 

 

IX. CONCLUSION 

“Aami nirdosh” (I am innocent); these were the last words uttered by Dhananjoy Chatterjee to the 

jail officials before he was executed. The main essence of this analysis comes down to the bottom 

line that the pattern of the death punishment in the country is not symmetrical. There have been 

cases where rich, influential people have escaped the gallows while others could not. There is no 

denying the fact that the grotesque act inflicted upon Hetal Parekh (age being disputed), was not 

at all condonable but the evidence and other circumstances against the accused was, in our view, 

not at all hefty enough to grant him the death penalty. We should not forget the basic underlying 

theory of criminal law that it is fine that hundreds of offenders get acquitted but it would be a 

grave miscarriage of justice if an innocent person is punished. 

The state authorities’ vengeance has been the riding factor of Dhananjoy Chatterjee unfair trial 

and his judicial execution which has itself caused a harsh crime when seen internationally 

concerning the human rights of an individual. 

“State should not punish with vengeance.”- Emperor Ashoka 

Also, this harsh capital punishment is against every moral standard. In our opinion, the death 

penalty is required in the country but it should be given uniformly and considering every factor 

which may raise a question in the mind of the Judge as it is revengeful and the destruction of life 

is not a wish of God or nature, it is immoral. Society has no right to take life that is incompatible 
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with modern morality and human rights. India believes in non-violence philosophy. The death 

sentence is unjust for the family of the offender.26 

 
26 S.G. Goudappanavar, Critical Analysis of Theories of Punishment, April 2013, available at 

http://jsslawcollege.in/wp-content/uploads/2013/05/CRITICAL-ANALYSIS-OF-THEORIES-OF-
PUNISHMENT1.pdf. 


