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INDIA: AN ‘INDESTRUCTIBLE UNION’ OF ‘DESTRUCTIBLE STATES’ 

By: Suraj Subramanian 

 

  Image Source: https://www.thestatesman.com/opinion/cooperative-federalism-must-work-1502841422.html 

 

India is a country with a vast and complex constitution. A 

constitution so vast that it has adopted the status of the 

longest constitution in the world.1 With 103 amendments, 

the constitution has come across several changes and has 

evolved over the years. One of the most important 

provisions is Article 1 of the constitution and it states that 

India is a Union of States. This means that the country is 

an integral whole. However, as has been known, India is 

a federal country and there often arises the question as to 

why it is not addressed as the ‘Federation of States.’ This 

is because, unlike the United States of America, there is 

no agreement present between the Indian states and India 

was not formed as a result of such agreement.2 Rather, the 

Indian union came into being by forming 28 states and 

bringing them together. This is the essence of Article 1.  

Almost every constitution around the world has a 

provision which provides for the formation of states or 

changes within the existing states. This provision is 

present to provide for what is known as internal 

reorganisation. This is enshrined within Article 3 of the 

Indian constitution. This Article allows for formation of 

new states, alteration of areas, boundaries or names of 

existing states. One of the main characteristics of this 

Article is the fact that the power to enforce Article 3 lies 

solely in the hands of the Parliament. This Article does 

 
1 R. Krithika, ‘Celebrate the Supreme Law’ The Hindu (23 September 

2016) <https://www.thehindu.com/features/kids/Celebrate-the-

supreme-law/article14011992.ece> 
2 State of Karnataka v. Union of India and Anr. [1978] AIR SC 68 
3 The Constitution of India 1950, Article 3 

not, in any manner whatsoever, give the states arbitrary 

power to reorganise among themselves.3 This is the 

reason why India is often denoted as an ‘Indestructible 

Union’ of ‘Destructible States.’ As the phrase suggests, 

the Indian union is supreme and no state can act on its 

own action without the permission of the Parliament. In 

the context of Article 3, no state can act on its own and 

indulge in internal reorganisation if the Parliament is 

against such reorganisation. Dr. B. R. Ambedkar 

reiterated the above point and said that the country and 

the people may be divided into different states but what is 

to be seen is that the country remains to be one integral 

whole.4 For example, let us take into consideration the 

Andhra Pradesh Reorganisation Act, 2014. This act 

provided for the bifurcation of the state of Andhra 

Pradesh into two states, Telangana and Andhra Pradesh.5 

From this statute, one can ascertain the fact that the state 

did not take the decision suo moto. It was the Parliament 

which introduced the statute and went forward with the 

said bifurcation. This example reiterates the above notion. 

The state of Andhra Pradesh is destructible and was 

eventually destroyed to pave way to two new states. The 

new states, however, did come under the purview of the 

Indian union. This is why the Indian union is said to be 

indestructible.  

4 Dharmendra K Singh and Amit Singh, ‘The Constitutional Spirit of 

Word ‘Union’ and the Colonial Hangover        of the Word ‘Central’ 

in the Federal Structure of India’ [2019)] 40 Statute Law Review 

128, 137 
5 The Andhra Pradesh Reorganisation Act 2014 
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The above example clearly defines India’s federal system. 

Both the union and the state governments have specific 

roles but when it comes to Article 3 and its provisions, the 

union stands in a superior position. In other countries, 

however, the concept of federalism has been understood 

differently. Let us take for example the United States of 

America. The consequence of the American revolution 

was the independence of thirteen British colonies and the 

eventual formation of the United States of America.6 

Article 4 of the United States constitution lays down the 

provision for acquisition and junction of states. Such 

acquisition or junction cannot take place without the 

consent of the state legislatures as well as that of the 

Congress.7 Under this constitution, the states are not 

destructible units as in the case of India. No law can be 

made which prejudices any particular state. These states 

are in fact quite indestructible and their consent is 

required when reorganising their territory. This is not the 

case only with the United States. A similar federal 

structure is present in the Austrian democracy. Article 3 

of the Austrian constitution states that federal boundaries 

can only be changed with the approval of the Laender (the 

state) affected.8 Here also, the states are indestructible 

because their permission is required for such 

restructuring. 

The federal structure followed in Austria and the United 

States seems to be quite logical. In my opinion, I feel that 

the state units must be given due importance and their 

permission is required in case of any internal 

reorganisation. This is because their individual area is 

getting reorganised and it is only fair if their opinion is 

being considered. While Article 3 does allow states to 

express their views, this is, in effect, only a formal 

requirement. The union is not bound by such an opinion.9 

In a democracy, there has to be consensus between the 

centre and the state units. There are specific roles given to 

the central and state governments, but in matters relating 

to internal reorganisation of the state territory, the state 

government’s opinion must be taken into consideration 

and must also be obliged with. This is a step towards 

achieving complete democracy, a situation where there is 

equal distribution of power among all units. A truly 

federal state and a complete democracy arises when there 

exists a combination of ‘Indestructible Union’ and 

‘Indestructible States’.10 However, it must be understood 

that the word ‘Indestructible’ prefixed to states does not 

mean complete rigidity. The essence lies somewhere in 

between complete rigidity and complete flexibility. While 

the state’s opinions must be taken seriously and obliged 

with, complete freedom to internally reorganise among 

themselves must not exist. 

As aforementioned, both Austria and the United States 

follow this principle. However, the same cannot be said 

with regard to India.  From the very beginning of India’s 

independence, states were formed, reformed, altered, and 

again re-altered. The most recent victim of such 

reorganisation is Jammu and Kashmir.11 The problem 

does not end here. India portrays itself as quasi-federal 

meaning it is a mixture of federal and unitary. However, 

in reality it is leaning towards the unitary elements. This 

can be seen from the fact that ‘List I’, which is the union 

list, is longer than the state list.12 This unitary supremacy 

has been the case since 1947. In 1964, the Supreme Court, 

in an important case, held that the political sovereignty of 

India is distributed between the union and states with 

greater weightage in favour of the union.13 In another 

Supreme Court judgement, the federal character of India 

was challenged.14 The court held that India’s constitution 

is not federal and is, in fact, quasi-federal in nature. This 

supremacy of the union over the states is very unhealthy 

for a democracy. According to the Democracy Index 

2018, India’s score was 7.23 and it was listed as a flawed 

democracy.15 This statement is a very accurate depiction 

of India’s current situation. The supremacy of the union 

proves the fact that it remains to be flawed like many 

other countries around the world. This situation can only 

improve if a conscious step is taken towards changing the 

federal structure. This must start with changing India’s 

status to an ‘Indestructible Union’ of ‘Indestructible 

States’. This change will require effort and will involve a 

lot of bureaucracy but in order to achieve global 

ascendancy and the accreditation of being called a 

complete democracy, India must address this situation 

immediately. 

 

  

 
6 David F Jamison, ‘Journal of the Convention of the people of South 

Carolina’ (1862) 3, 461 
7 The Constitution of the United States of America 1776, Article 4 § 

3 
8 Austria’s Constitution of 1920, Article 3 
9 Babulal Parate v. State of Bombay [1960] AIR SC 51 
10 B. N. Srikrishna, ‘Beyond Federalism’ [2012] 38 India 

International Centre Quarterly 386, 394 

11 Jammu and Kashmir Reorganisation Act 2019 
12 B. N. Srikrishna, ‘Beyond Federalism’ [2012] 38 India 

International Centre Quarterly 386, 394 
13 State of West Bengal v. Union of India [1964] 1 SCR 371 
14 State of Karnataka v. Union of India and Anr. [1978] AIR SC 68 
15 The Economist Intelligence Unit, ‘Democracy Index 2018: Me 

too? Political participation, protest and democracy’ (The 

Economist, 2019) <www.eiu.com> 
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ADMINISTRATIVE ADJUDICATION IN INDIA 

By: Shubhang Swaroop 

 

 

Introduction 

Administrative Adjudication is an administrative exercise 

of the judicial functions. It is also a name given to the 

various ways of deciding disputes outside the ordinary 

courts. It means to resolve the questions of the judicial or 

the quasi-judicial nature of the agencies. Generally these 

jurisdictions are areas of power carved out of the 

executive agency of the Government, so they also acquire 

the shape of the judicial bodies in order to function in a 

judicial manner where the question is related to the public 

importance and also the decision which are made tend to 

curve the issues for the fair and impartial justice. 

The Executive has been delegated with many laws which 

deal with the adjudicatory functions, and these authorities 

are delegated with the power in a very severe sense, so 

they are called administrative tribunals. Administrative 

Tribunals is the body which created by particular 

enactments to adjudicate upon problems that may arise in 

 
16  AIR 1977 SC  2155 

the course of execution of the substantive provisions of 

the relative enactment. 

In A.H.P.L. Conference, Shillong v. W.A. Sangma16, the 

Supreme Court in a very categorical terms said that the 

“principle test, which necessarily be present in 

determining the character of the authority as a tribunal is 

whether that the State and whether the authority is 

empowered to exercise any adjudicating power of the 

State and whether the same has been conferred on it by 

the statute or a statutory rule”.  

 

Tribunals in India 

There are different types of tribunals in India. There are 

large in number so it is not possible to examine each and 

every tribunal. Some of the tribunals in India are- 

1. Railway Rates Tribunal17 

17 Kesari, D. U. (2012). Administrative Law. Allahabad: Central Law 

Publication 
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It was established in the year 1948 under the Indian 

Railways Act, 1890. The Act of,1989 had repealed the 

Railway Act of 1890. This act was established to regulate 

the rates and charges of the carriage of goods by the 

railways which were being previously influenced by the 

laissez faire philosophy. 

Section 70 of the Act prevents the railway administration 

from providing any special advantage or care or makes 

any preference in favor of any person or to a particular 

thing in the trafficking of goods. The Tribunal has to 

power to hear the complaints against the administration if 

they are charging unreasonable rate or doing any act 

which makes the price or the carriage of goods high or 

they are providing special privilege top a person or things 

in the trafficking of goods. Thus, if there is discrimination 

in the charging of the carriage by the administration by 

giving concession to certain mills, the Tribunal will be 

setup in order to solve the dispute. 

The members of the tribunal are appointed by the Central 

Government and they hold the office for not more than 

five years. The members appointed are well versed with 

the laws regarding the railway. Also, they set a good 

example because there is mixture of legal, commercial 

and railway talent. 

The members who are appointed consists of :- 

a) Chairman who has previously been a Judge in the 

Supreme Court of India or in a High Court or is a 

judge at present;   

b) Two person who in the opinion of the Central 

Government have “special knowledge of commercial, 

industrial or economic conditions of the country or of 

the commercial working of the railway” and 

c) One person who should have knowledge of the 

commercial functioning of the railway; 

There are certain terms and conditions which have been 

laid down by the Central Government for their 

appointment. And they appointed for a term of three years 

but the act says that they can be appointed for five years. 

There is headquarter of the tribunal which is set by the 

Central Government but the tribunal still can hold its 

proceedings any place where they feel convenient for the 

transactions of business. The tribunal in its jurisdiction 

has the power to pass essential interim and final orders 

which includes payment of the charges. It decides 

complaints against the Railway Administration as 

allegations of unreasonable preference or advantage 

 
18 Jha, A. K. (2015). ADMINISTRATIVE TRIBUNALS OF INDIA. 

National University of Study and Research in Law . 
19 AIR 1987 SC 2414 

given to a particular class of industry, trades or persons, 

and charges of unauthorized rates and charges18.  

In Delhi Cloth General Mills v. Union of India19 

illustrates the type of problem which come before the 

Tribunal for adjudication. The company having its 

fertilizer plant in Rajasthan secured naphtha, main raw 

material, from the Koyali Refinery the Indian Oil 

Corporation. The company filed a complaint before the 

Railway Rates Tribunal that the Railways were charging 

an unreasonable rate for carrying naphtha and were 

showing undue preference or advantage in respect of 

other traffic. S. 28 of the Railways Act, 1890 prohibits the 

Railway Administration from giving any undue 

unreasonable prejudice or advantage to any person, or 

railway administration, or any particular description of 

traffic to any undue or unreasonable prejudice or 

disadvantage in any respect whatsoever. Under S. 41(1) 

(b), the Railways cannot charge unreasonable rate for 

carrying any commodity between two stations. However, 

the Tribunal dismissed the complaint of the company in 

the instant case, as it fail substantiate its case. On appeal, 

the Supreme Court held the tribunal decision perfectly 

justified.  

Hence, it does not follow any rigid practice and procedure 

any rigid procedure. It has power to make rules for 

practice and procedure.  

 

2. Income Tax Appellate Tribunal20 

It is comprised under Income-charge Act of 1961. Section 

252 gives that the Central Government will select an 

Appellate Tribunal comprising of the same number of 

people as it might suspect fit to practice the capacities 

gave on the Appellate Tribunal by this Act.  

It will comprise of a legal part as characterized in Section 

252(2). A legal part is one who has held a common legal 

post for in any event ten years or has been in Central Legal 

Service for at any rate three years in Grade I 

administration or has been by and by as a promoter for at 

any rate ten years. It will have a bookkeeper part. The 

capability of such a part is ten years experience as a 

sanctioned bookkeeper or Service as Assistant 

Commissioner for at any rate three years.  

Section 255 sets out the technique of the Appellate 

Tribunal. 

The duties and powers of the Appellate Tribunal might be 

practiced and released by Benches established by the 

20 Massey, I. (2012). Administrative Law. Lucknow: Eastern Book 

Company. 
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President of the Appellate Tribunal from among the 

individuals thereof. The Bench will comprise of one 

judicial member and one account thereof.21 

The President or some other individual from Appellate 

Tribunal approved for this benefit by the Central 

Government may, sitting independently, discard any case 

which has been dispensed to the Bench of which he is a 

part and which relates to an assessed whose absolute 

salary as processed by the Income-charge Officer for the 

situation does not surpass 25 thousand rupees, and the 

President may, for the transfer of a specific case, establish 

an uncommon Bench comprising of at least three 

individuals, one of whom will fundamentally be a legal 

part and one a bookkeeper part.  

The Appellate Tribunal will have capacity to manage its 

own strategy and the methodology of the equivalent has 

in all issues emerging out of the activity of its forces or of 

the release of its capacities including the spots at which 

the Bench will hold their sitting. The tribunal to release 

its capacities, has every one of the forces vested in the 

Income Tax Authorities alluded to in Section 131, for 

example, to find and investigate, to authorize 

participation of any individual; to urge creation of books 

of record and different archives and to issue commissions 

for the assessment of observers, and so forth.  

Any procedure before the Appellate Tribunal will be 

considered to be a legal continuing inside the significance 

of Sections 193 and 228, I.P.C., and with the end goal of 

Section 196, I.P.C., and the Appellate Tribunal is 

esteemed to be a Civil Court for every one of the 

motivations behind Section 195, Chapter XXXV of the 

Code of Criminal Procedure. The Tribunal hears 

advances against a request gone by the Appellate 

Assistant Commissioner under sub-area (an) of Section 

151, Section 250 or Section 271 or a request gone by an 

Inspecting Assistant Commissioner under sub-segment 

(2) of Section 274 or a request gone by a Commissioner 

under Section 263 inquiries of certainty however not on 

those of law, of a request for the Appellate Tribunal.  

 

Conclusion 

The Supreme Court in prior legal professions had held 

that the Tribunals are substitutes of the High Courts. 

Consequently, the way of arrangement, qualification, 

residency and different assurances and benefits of people 

keeping an eye on such Tribunals must be equivalent to 

that of the High Court judges. Such people must have the 

total freedom as required under the 'standard of 

Independence of Judiciary' which is a fundamental 

component of the Constitution. It must be additionally 

noticed that, since reappointment has a solid bearing on 

the freedom of the organization, it ought to be kept out of 

the impact of the official. Hence to guarantee 

independence, reappointment must be  an exception and 

not the standard. 

Hence, it can be said that In its basic sense, administrative 

adjudication refers to the process whereby bodies other 

than courts entertain judicial matters. Over the years, 

there has been an evolution of administrative 

adjudication. Thus it has become expedient for the 

functioning of modern government. 

It can be concluded that in the present scenario, the 

administration has become an important part of the 

government as well as the citizen’s life. Due to this 

increasing role, it is important to establish a competent 

authority for the redressal of people’s grievances and 

adjudication of the disputes. Therefore, the concept of 

administrative tribunals was emerged and is dynamically 

flourishing in India holding certain flaws and strengths. 

 

 

Click Here, to visit the website.

 
21 MUKHARJI, P. (1958). ADMINISTRATIVE LAW. Journal of 

the Indian Law Institute, Vol. 1, No. 1 , 39-64. 

 

Author Details: 

Shubhang Swaroop 

is a student at 

Symbiosis Law 

School, Noida. 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly
https://www.juscholars.com/
https://www.juscholars.com/blog-writing


JUS WEEKLY  May 2020, Issue 3 
 

 
6 

  

Email: jusweekly@gmail.com                                  w: https://www.juscholars.com/jus-weekly  

 

NEED AND NECESIITY FOR OMBUDSMAN 

By: G Kusuma 

 

Image Source: https://www.peoplematters.in/article/assessments/importance-of-ombudsman-policy-at-work-14493

Abstract/Introduction: 

“The Ombudsman is primarily the people’s investigator, 

guide and defender”22 

The Institution of ombudsman has evolved over the years 

to protect and address the issues of corruption, 

maladministration and abuse of power. The development 

of the organisation has laid the significant mark on 

today’s governance and also seeks to enhance future 

administration. A country is forerun by the activities of its 

institutions; these activities contribute to the development 

of the nation and if such expansion is affected by misuse 

of the strength conferred upon then the future of the nation 

stands in jeopardy. Thereby to look into the enhancement 

of administrative actions in modern welfare state the 

concept of ombudsman has been introduced. 

 

What is Ombudsman? 

In Swedish Dictionary Ombudsman refers to Solicitor and 

in the Danish English Dictionary the term Ombud is 

referred to as public duty. It is an organisation who 

 
22 Sambit, Ombudsman: Origin Nature, Powers and functions, 

YOUR ARTICLE LIBRARY( Apr 25, 20202) 

http://www.yourarticlelibrary.com/public-

administration/ombudsman/ombudsman-origin-nature-power-and-

functions-public-administration/63448 

occupies a official capacity whose main function is to 

ensure that the public activities are performed in 

accordance with law and in case of any inadequacy 

proceedings are initiated against them on the 

recommendation of Ombudsman. 

 According to Garner, “he is an officer of parliament 

having as his primary function, the duty of acting as an 

agent for the parliament for the purpose of safeguarding 

the citizen against abuse or misuse of administrative 

power by the executive.”23 

Ombudsman provides and alternative mode for citizens to 

make their complaints in order to have effective 

functioning of administrative organs. Thereby, 

Ombudsman is an independent official who investigates 

complaints that people make against the government or 

public organisations. 

“Ombudsman is a framework to curb all malpractices 

related to governance and to establish a real welfare state 

from the virtual space of imaginations” 

 

23 What is Ombudsman? Origin, characteristics, need/ Importance, 

SRD LAW NOTES (Apr 25,20202) 

https://www.srdlawnotes.com/2018/11/what-is-ombudsman-

origin.html 
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Origin of Ombudsman 

The institution of ombudsman began in Sweden, a 

Scandinavian state in the year 1809.  Earlier to this in 

about 1700s the King of Sweden Charles XII had assigned 

the duty of representing himself to post called “Hogste 

Ombudsman” when he was in war with Russia for about 

12 years. This appointment was made to check the public 

administration and their performance in the king’s 

absence.  Later the name of the post was changed to 

Justice Kansler but the function remained the same, over 

few years the appointment f the post of Kansler shifted 

between parliament and the king. This struggle was 

brought into control when the constitution was framed in 

Sweden and finally the appointment of Ombudsman was 

permanently shifted to the parliament to look after the 

administration of the king in the year 1809. Hence the 

establishment of ombudsman can be first traced back to 

Sweden, even later a similar institution called the Milite 

Ombudsman was set up during the First World War as 

product of military fulfilment of duties. This concept 

spread across the nations due to its effectiveness and 

credibility, various reasons for its spread can be identified 

as the socio-political situation of the country, different 

committees set up at the international level and their 

scholarly writings, above all the need to protect 

individual’s rights caused the adoption of the institution.  

Institutions similar to that of Ombudsman existed in 

various countries which can be related to the modern 

conception of ombudsman, like in India Kautilya or 

Chanakya’s Arthashastra specified that the day and night 

of king’s reign should be divided into 16 parts while a half 

of it should be engaged by him in dealing with the 

complaints of people. The Mughal emperors such as 

Akbar, Shahjahan etc allowed the complaints of people to 

be dealt in durbar. Similarly various other countries like 

Rome had the tribune Plebis to protect the claims of lower 

caste, second Caliph Umar I disguised himself and 

listened to what people said about his officials, Medieval 

Spain had Justicia De Aragon and others. All these led to 

the creation of accountability has a necessary ingredient 

to establish responsibility in the rulers. 

 

Modes of operation of Ombudsman: 

The type of environment and the conditions in a particular 

country influence the operations of ombudsman, they are 

of two types: 

 
24 Larry B Hill, The Model Ombudsman: Institutionalizing New 

Zealand’s Democratic Experiment (Princeton, N. J.: Princeton 

university Press, 1976) 

1. Reactive ombudsman is a form of ombudsman 

who acts when the complaints are brought forth 

like in Britain ombudsman can only respond to 

grievances made by the citizens.  

2. Proactive ombudsman is the form of ombudsman 

who initiates who initiates investigations; like in 

Scandinavian countries the Public Justice 

ombudsman takes actions against arbitrary 

functions of public officers.  

Six objectives of Ombudsman are given by Professor 

Larry hill as follows: 

1. To correct the wrongs made by individuals 

2. To make administration more humane or make 

them have the ability to understand the 

consequences of their acts. 

3. To reduce alienation from the government 

4. To prevent abuse of power by administration. 

5. To clear the allegations if laid are false  

6. To bring a reform in administrative action.24 

 

Need or Necessity of Ombudsman: 

The Institution has its own importance in modern 

governance; the necessity of ombudsman can be 

described as follows: 

Sir, John Robertson has written: – 

“The Ombudsman institution is seen in those countries as 

a valuable insurance against falling back into old habits, 

and an influential oversight organization to ensure that the 

bureaucracy has a more human face”.25 

1. Ombudsman oversees public administration: 

Ombudsman acts as a watchdog over the duties 

performed by the individuals of the administration 

which in turn increases their accountability and 

creates a sound and responsible government. 

2. The Paradigm shift in state administration: After 

the liberation policies being imposed in various 

countries the concept of state shifted to welfare 

state, in a welfare state the administrative 

discharges its duties for the benefit of the people. 

The ultimate benefit of the people is to protect the 

rights of citizens from the encroachment of the 

public officials. 

3. Higher Dependency on Administration: Over the 

years the numbers of activities performed by 

administration have increased incredibly, with 

25 Soumik Chakraborty, Ombudsman: A critical Appraisal, 

LAWCTOPUS,(Apr 25 ,2020), 

https://www.lawctopus.com/academike/ombudsman-critical-

appraisal/ 
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increase in functions a lot of discrepancies can 

occur in their implementation. Hence in order to 

control such discrepancy an institution such as 

ombudsman is necessary. 

4. Complexities in Judicial Process: A judicial 

process for rectification of administrative action is 

cumbersome, costly, formal and time consuming 

and hence in order to avoid these circumstances a 

ombudsman acts as a grievance cell that addresses 

all complaints from the citizens. 

5. Inefficiency of other methods of control: many 

methods used earlier lacked power and also did 

not have the independency to deal with the matters 

of abuse of administration and hence an effective 

independent organ was required. 

6. Lack of transparency and internal accountability: 

to have clear and proper transparency among 

officials and citizens in made to create an 

accountable government which looks into the 

matters of public non performance of duties. 

7. To eradicate influence of corruption: Corruption 

has a huge impact on the administrative organs, 

the root cause for improper distribution of public 

welfare benefits, schemes etc is corruption and 

hence to eliminate it to a significant effect is made 

through the institution of ombudsman.  

8. To control maladministration and abuse of power: 

The organisation of ombudsman guarantees that 

the there is no deviation and the power conferred 

upon the authorities is not misused. 

9. Neglect of common man: the basic aim of 

governance that is to protect and develop common 

man was forgone due to the massive structure of 

administration at different levels of the countries, 

which necessitated the formation of an 

organisation as that of the ombudsman. 

10. Scope of Ombudsman: Ombudsman in many 

countries is given a vast amount of powers with 

respect to investigation of corruption allegations 

for all government offices including judges like in 

Sweden. In UK Ombudsman also acts as health 

commissioner and also at the level of local 

government. This concept of ombudsman is also 

followed in least corrupt countries such as 

Norway, new Zealand, Sweden etc, there are also 

different types of ombudsman such as the children 

ombudsman, pension ombudsman, police 

ombudsman , banking ombudsman etc that deal 

with the complaints in their respective areas. The 

importance of ombudsman has been highlighted 

by many organisations such as the European 

ombudsman institute, International ombudsman 

institute, and Ombudsman committee etc, the 

institution spread across overseas nations after the 

World War II, which laid down the value 

necessary to be perceived with the concept of 

ombudsman. Hence the vast scope of the 

Ombudsman is also responsible for its acceptance 

in other countries. 

 

 

Ombudsman in India: 

In India the Lokpal at the centre and the lokyukta at the 

state level function as ombudsman. The term Lokpal is 

derived from a Sanskrit work loka which means people 

and pala which refers to protector hence Lokpal is the 

protector of people. This system was first proposed by law 

minister Ashok kumar sen in the early 1960s. Dr. L.M 

Sighvi coined the terms as a model for ombudsman in 

India. In India the Jan Lokpal Act was passed in 1968 but 

it lapsed with the dissolution and since then it had been 

tabled and lapsed several times, it was passed in 2013 and 

was finally enforced on 16th January 2014. The Lokpal 

has been granted notable powers even to exercise its 

jurisdiction over the prime minister of the country except 

in few cases such as space, atomic energy etc. The Lokpal 

is established as a statutory body with one chairperson 

and eight members who are appointed by the President of 

India on recommendations made by the selection 

committee. Thereby finally enumerating the concept of 

ombudsman in the Indian scenario, that led to hamper 

corruption. 

Conclusion: 

Ombudsman has been an efficient milestone in laying 

foundation for impartial bureaucracy. The governance of 

a country is highly important and to see that the country 

reaches the outmost capacity of progress the institution 

helps by eradicating the corruption. The functions of the 

Organisation hold much relevance in the modern day 

political predominance, this organ is even necessary in 

least corrupt countries to withhold the welfare of citizens; 

it forms a simple mode to reach and lay forth the 

grievances. One of the important aspects is to man the 

institution completely independent of bureaucratic power 

in order to certify that its actions are not influenced and it 

lies distinct of all authorities to overlook the institutions 

in actions i.e. administration. 
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CONSTITUTIONAL VALIDITY OF CITIZENSHIP AMENDMENT ACT 2019- IN 

REGARD WITH SECULARISM 

By: Twinkle Priya 

 

Image Source: https://in.mashable.com/culture/9559/supreme-court-to-examine-constitutional-validity-of-caa-issues-notice-to-centre 

Introduction 

The 1955 Citizenship Act governs who can gain Indian 

citizenship, and for what reasons.  An individual may 

become an Indian citizen if he or she is born in India or 

has Indian parentage or has resided in the country for a 

period of time etc. However, it is prohibited for illegal 

migrants to acquire Indian citizenship.  An illegal 

immigrant is a person who: I enter the country without a 

legitimate trip. 

Under the Foreigners Act, 1946 and the Passport (Entry 

into India) Act, 1920, illegal migrants may be imprisoned 

or expelled.  The 1946 and 1920 Acts allow the central 

government to regulate foreigners ' entry, exit, and 

residency within India.  The Central Government released 

two notifications in 2015 and 2016 exempting some 

categories of illegal migrants from the provisions of the 

1946 and 1920 Acts.[2] These groups are Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians from Afghanistan, 

Bangladesh and Pakistan who arrived in India on or 

before 31 December 2014.2 This means that these groups 

of illegal migrants will not be deported. 

 
 

Article 14 guarantees equality to all persons, including 

citizens and foreigners.  It only permits laws to 

differentiate between groups of people if the rationale for 

doing so serves a reasonable purpose. State of West 

Bengal vs Anwar Ali Sarkar26 The question is whether 

this provision violates the right to equality under Article 

14 of the Constitution as it provides differential treatment 

to illegal migrants on the basis of : 

(a) their country of origin 

 (b) religion, 

(c) date of entry into India 

(d) place of residence in India.  We examine below 

whether these differentiating factors could serve a 

reasonable purpose. 

First, the Bill classifies migrants to include only 

Afghanistan, Pakistan and Bangladesh based on their 

country of origin.  The Bill's Statement of Objects and 

Reasons states that India has traditionally migrated people 

to Afghanistan, Pakistan, and Bangladesh with a state 
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religion that has resulted in religious persecution of 

minority groups.  While the reasons millions of undivided 

Indian people were living in Pakistan and Bangladesh, 

there was no reason given to justify Afghanistan's 

inclusion. 

Therefore, it is not clear why migrants from these 

countries are separated from migrants from other 

neighboring countries such as Sri Lanka (Buddhist State 

Religion) Article 9 of the Constitution of the Democratic 

Socialist Republic of Sri Lanka states:' The Republic of 

Sri Lanka shall give priority to Buddhism and, 

accordingly, it shall be the State's duty to protect and 

nurture the situation. The Union acknowledges that 

Buddhism has a special position as the state. 

With regard to the classification based on religious 

persecution of certain minorities in Pakistan, Afghanistan 

and Bangladesh, it may be argued that there are other 

religious minorities in those countries who are facing 

religious persecution and may have migrated illegally into 

India.  For example, there have been reports of 

persecution of Ahmadiyya Muslims in Pakistan (which 

are considered non-Muslims in that country) over the 

years, and the assassination of atheists in Bangladesh. It 

is unclear why illegal migrants from only six stated 

religious minorities were included in the Bill. 

The Bill also excludes illegal migrants living in Sixth 

Schedule areas, i.e. tribal areas notified in Assam, 

Meghalaya, Mizoram and Tripura.  The aim behind the 

adoption of the Sixth Schedule of the Constitution was to 

assist in the creation of tribal areas by means of 

autonomous councils, while at the same time protecting 

the indigenous population in these areas from exploitation 

and maintaining their distinct social customs.  Inner Line 

controls the entry of people into Arunachal Pradesh, 

Mizoram and Nagaland including Indian citizens.  Once 

an illegal migrant living in these areas becomes a resident, 

he would be subjected too.  

The citizenship amendment bill 2019 is a legislation 

which will amend the citizenship act of 1955 The 

citizenship amendment bill 2019 proposes granting 

Indian citizenship to the persecuted minorities such as 

Hindus, Jains , Christians, Sikhs, Buddhists and parses 

fleeing Bangladesh , Pakistan and Afghanistan 

The legislation seeks to make it easier for non- Muslim 

refugees an illegal immigrant from the three is lamaic 

majority nation, to gain Indian citizenship 

The law extends to groups arriving in India on or before 

31 December 2014 The 1955 Citizenship Act governs 

who may obtain Indian citizenship and on what grounds. 

A individual may become an Indian citizen if he or she is 

born in Indian or has Indian parentage or has spent time 

residing in the country, etc. 

This amendment is unconstitutional on the basis of the 

following grounds: 

(a) Against Secularism- 

The constitution preamble states India is a secular 

nation. The term ' secularism' implies no state 

religion, the state does not support or demote any 

party on the religious lines. However, the granting 

and non-granting of citizenship in this amendment 

is based on religion, which is clearly evident from 

the exclusion of Muslims in the proviso set out in 

section 2 of the amended Act 

(B)Against the nation of equality- 

Part III (Articles 12 to 35) grants fundamental rights 

and Articles 14 and 15 respectively, when it speaks 

about equality before the law and the prohibition of 

discrimination. This Amendment Act, however, is 

the product of the violation of Articles 14 and 153 

where the government discriminated on the basis of 

religion and thus violated equality between Indians. 

(c)Lack religious tolerance- 

India is seen as one of the world’s religiously 

tolerant nations. It‘s the leading example of 

diversity solidarity. This rule however, seems to 

have been enacted with regard to religious policies 

and discriminatory policies to spread extremist 

ideology 

 

Augments Against CAA 

 

Violative of the constitution of India  

The citizenship (amendment)act, 2019 is based entirely 

on the fascist and extremist idea. In addition, this 

amendment is clearly a violation of secularism and of 

fundamental rights (Article14 and 15) 

 

Inefficiency of India in dealing with already existing 

problems  

India is already faced with problems like poverty, hunger, 

unemployment, overpopulation. In terms of population 

India is the second largest in the world. In addition, it 
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doesn't have enough money and employment 

opportunities for its own people, how can it provide 

immigrants with all these things regardless of caste or 

religion. 

 

Its is politics based on religion 

Many people maintain that this government’s ideology is 

based on Hindutva and citizenship9Amendment) 2019 is 

a step towards transforming the secular nation into a 

society of extremes. 

 

Strain on the Indian Economy  

The key argument is that this amendment has been highly 

disruptive and can prove to be a long  -term burden on the 

economy  

 

Disrupt the social structure 

By giving foreigners / immigrants citizenship even 

though Hindu or Parsi or Buddhist or Jain or Christan 

would eventually destroy the social status of the Indians. 

Original residents in that area will become a minority. 

This will not only diminish their cultural, linguistic 

identity but will also curb the opportunities in public 

employment, education leading to unemployment and 

poverty, which is now the situation in Assam. Irrupt the 

social structure 

 

Date of entry into India 

The amendment only requires people who entered Indian 

before 31 December 2014 to apply for citizenship. The 

problem arises why migrants who entered India before 

and that date are given preferential treatment . 

 

Place of residence 

The amendment offers differential treatment for migrants 

from the Assam, Meghalaya, Tripura and Mizoram tribal 

areas as set out in the sixth schedule. The sixth schedule 

in India's Constitution was put through autonomous 

councils to assist in the creation of tribal areas while 

 
27 S.R. Bommai v. Union of India AIR 1994 SC 1918  

protecting the indigenous population in these areas from 

exploitation and maintaining their distinct social customs. 

 

Analysis  

Is the Act against Secularism? 

Each law passed in India shall not contravene the doctrine 

of basic structure. Thus any legislation which fails the 

"simple structure" test is unconstitutional. With respect to 

S.R. Bommai v. Union of India27 found secularism to be 

part of the "basic structure." Every Legislation passed by 

Parliament must therefore not be against secularism. The 

latest reform, however, only allowed for non-Muslims to 

be granted citizenship if they arrived before 31 December 

2014, which is contrary to the concept of secularism 

 

Conclusion 

The main issue with the amendment is that it only offers 

citizenship to non-Muslim immigrants who have lived 

from the three countries for five years. Every immigrant 

can still apply for citizenship, however, but can only be 

enrolled after residing in India for 11 years, i.e. through 

the usual naturalization process. Now, the Supreme Court 

awaits the petition opposing the amendment, which will 

rule on its constitutional validity. The Opposition has 

argued that the Act is against the fundamental principles 

of the Constitution as it "discriminates" on the basis of 

religion and would alienate Muslims, the country's largest 

minority group. The opposition also objected to excluding 

countries such as Nepal, Sri Lanka and Myanmar from the 

list. The bill was violating the constitutional provisions of 

Sections 14, 15, 21, 25 and 26, it was alleged. The 

amendment added that if a foreigner is of Indian Origin 

(i.e. former Indian Citizen or their descendants) or the 

spouse of such a person is of Indian Origin, he can apply 

for registration as OCI. It also intends to require their OCI 

registration to be revoked if there is a violation of any law 

as notified by the Central Government.  
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A SEARCH FOR STANDARDS: THE DIFFICULTY OF POLITICAL 

QUESTIONS IN JUDICIAL DISCOURSE 

By: Harshitaa Prakash 

 

 

 

The political question doctrine is a judge made doctrine 

which refers to the idea that the Judicial Branch should 

refrain from deciding matters which are purely political 

in nature or issues in regard to which the legislative or 

executive branch of the government has been explicitly 

given discretion in the Constitution. This is also called the 

justiciability doctrine and it has been observed that Courts 

have the authority only to decide legal questions, and 

political questions are held to be non-justiciable in a Court 

of law. In such cases, Courts have no authority to interfere 

in the matter if there is no issue based on law or any 

constitutional duty involved and it is left to be resolved 

by the political process. The only remedy when one is in 

disagreement with such non-justiciable decisions taken in 

the political sphere is the power of the citizens during 

elections to not re-elect the same candidate whose actions 

they are in disagreement with, since judicial review is not 

allowed in such situations. This doctrine came into being 

in light of the doctrine of separation of powers between 

the three pillars of the government and judicial review is 

seen as an attack on such separation of powers and also in 

light of the fact that some questions are best left to be 

decided by the political process and not by the Courts.  

The doctrine gives immunity to issues such as those 

pertaining to national security matters, foreign policy, 

elections and impeachment from judicial review because 

these are not areas where the Court has expertise, these 

are matters for the political branches to decide on. In 

theory, this doctrine makes complete logical sense and is 

required to ensure that the Judiciary of a country does not 

enjoy concentrated control in decision making, as this 

would be dangerous impediment on the doctrine of 

separation of powers - which is a core feature of the 

Indian Constitution. However, in practicality the political 

question doctrine is harder to implement than it seems. 
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This is because determining whether a question falls into 

the category of a ‘political question’ is a challenge in 

itself!  

The origin of the political question doctrine can be traced 

back to the United States Supreme Court case of Baker v. 

Carr28 wherein an attempt was made to list the 

characteristics of a political question. The characteristics 

as held by the bench consisted of the following:  

• A "textually demonstrable constitutional 

commitment of the issue to a coordinate political 

department; or 

• A "lack of judicially discoverable and manageable 

standards for resolving it”; or 

• The "impossibility for a court's independent 

resolution without expressing a lack of respect for 

a coordinate branch of the government”; or 

• The "impossibility of deciding the issue without 

an initial policy decision, which is beyond the 

discretion of the court”; or 

• An "unusual need for unquestioning adherence to 

a political decision already made”; or  

• The "potentiality of embarrassment from 

multifarious pronouncements by various 

departments on one question."  

But, this conclusion was reached after a lot of debate and 

deliberation on the matter with a ratio of 6:2.  

Even after this landmark case, the line with regard to what 

qualifies as a ‘political question’ still remains blurred. 

The reason behind this is that the Constitution is vast and 

finds its place in every aspect of life, leaving no stone 

unturned. Within the doctrine, an exception is carved out 

in cases of glaring illegality or unauthorized exercise of 

power or in cases of rights based claims. The problem 

arises because this exception can be expanded to cover 

almost all bases. Any issue wherein a right of a person is 

violated falls under the category of a ‘legal question’, and 

thus is reviewable by the Court. The ‘golden triangle’ of 

the Indian Constitution – which includes Articles 14, 19 

and 21 have a wide scope in themselves and a majority of 

issues can be interpreted in a way which puts them within 

the scope of these fundamental rights. For example, 

matters such as the power to acquire territory and 

reorganize states are deemed matters vested in the 

political branches since they have an effect on the 

political, social and economic sphere. Having said that, at 

the same time they also have a bearing on the rights of 

 
28 369 U.S. 186 (1962)  

29 H.M. Seervai, Constitutional Law of India (4th edn. 1996).  

citizens thus making them justiciable. So, in most cases 

there is no clear distinction between political questions 

and legal questions and thus questions about the efficacy 

of the political question doctrine arise.  

 

Some, like H.M. Seervai29 , have even gone to the extent 

of arguing that this doctrine is not applicable in India at 

all! He argues that it originated and is applicable in the 

United States because their constitutional framework is 

based on a very rigid separation of powers while the same 

is not entirely true in India. He further argued that there is 

no one definition of ‘separation of powers’, this concept 

can have different meanings in different nations. The 

Supreme Court of India has advisory jurisdiction under 

Article 143 of the Constitution and has legislative powers 

under Sections 122 and 129 of the Code of Civil 

Procedure. This goes to show the difference in the role the 

institutions play in the two countries. In India, the Court 

unquestionably has the power to decide on the 

constitutionality of any law that is challenged before it.  

The separation of powers between the Parliament and the 

Judiciary is an essential feature of the Constitution 

because it facilitates the system of checks and balances 

created. A version of the political question doctrine 

stitched to the needs of our Constitution needs to be 

defined. There is a need to set clearer standards and define 

specific instances when the Court can and can’t deal with 

political questions in a way that a balance is maintained 

between fulfillment of Constitutional principles and 

avoiding unnecessary transgression into the domain of the 

Parliament by the Judiciary30. Focus should be placed on 

the constitutional function and principles that flow from 

the Constitution and on the other side, the politics 

involved should be kept at a distance from the case. S.H. 

Kapadia puts this point forward in a simple way, he says 

that “The courts should demonstrate that there is a 

difference between the judicial method for dispute 

resolution and the political resolution of the dispute”31.  

 

 

30 S.H. Kapadia, ‘Constitutional Ethos’ (2012).  

31 Ibid.  
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CURE-ALL FOR VIOLENCE EPIDEMIC? 

By: Vaishnavi Tiwari & Harmanjot Kaur 

 

How troubling it is to know that the very people willing 

to put themselves out there against the face of all dangers 

to save other people’s lives are the ones that are getting 

beaten, harassed, and abused for making this sacrifice. It 

is deplorable, rather utterly inhumane to direct violence 

and subject medical personnel to nearly underlying 

psychic behavior and it adds onto their misery when these 

health care workers have to first up deal with difficult 

patients, even in difficult times like these, the outbreak of 

a disease where they need to ensure the patient is out of 

danger and that others are too and then they need to face 

the grim reality that this issue of violence being 

perpetrated against them is not being paid attention as 

they give in to the difficulty that lies ahead of seeking 

recourse from the system. There have been so many 

horrendous incidents lately, testifying for the doctors or 

health workers subject to the animality of human nature. 

This article discusses the issue that the world is grappling 

with, violence against health-care workers. 

 

Incidents of Violence Against Health Care Workers in 

India 

“An ongoing study by Indian Medical Association (IMA) 

reports that 75 per cent of doctors in India have faced 

violence at some point of time in their life”32 and “fear of 

violence was the most common cause for stress for 43% 

doctors.”33 

“In the majority of the cases (60-70%) of such violence 

took the form of either verbal abuse or aggressive 

gesture”34 

These scenes of violence have increased in severity and 

numbers since the outbreak of Corona Virus Disease and 

 
32Sushmi Dey, ‘Over 75% of doctors have faced violence at work, 

study finds’ ( The Times of India, May 4,2015) 

https://timesofindia.indiatimes.com/india/Over-75-of-doctors-have-

faced-violence-at-work-study-finds/articleshow/47143806.cms 
33 Bindu Shajan Perappadan, ‘Majority of Doctors in India fear 

violence, IMA survey says’ (The Hindu, July 2,2017) 

https://www.thehindu.com/sci-tech/health/majority-of-doctors-in-

india-fear-violence-says-ima-survey/article19198919.ece 
34 Kanjaksha Ghosh, ‘Violence against Doctors: A wake-up call’ 

(NCBI, IJMR, August, 2018) 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6206759/ 

of these the section of workers worst affected are the 

Nurses and Paramedical. 

• “Police forces have been deployed at the Lok Nayak 

Jai Prakash Narain hospital in Delhi after several 

members of the Tablighi Jamaat who were evacuated 

from the Nizamuddin Markaz  in the last two days 

threatened and spat at doctors and refused to  get 

themselves tested or admitted in the hospital”35 

• “Some physicians and their families have also been 

ostracized by their neighbors because of their 

exposure to patients infected with Covid-19. 

• Reports of attacks on doctors and nurses have also 

come from the southern city of Hyderabad and the 

western city of Surat 

• One video, which has gone viral, showed a mob 

throwing stones at two female doctors wearing 

personal protective equipment in the central city of 

Indore. The doctors had gone to a densely-populated 

area to check on a woman suspected of having Covid-

19 when they came under attack. Despite being 

injured, one of the doctors seen in the video, Zakiya 

Sayed, said the incident "won't deter me from doing 

my duty".36 

• “Doctors at Hyderabad's Gandhi Hospital were 

allegedly attacked after a patient with multiple 

illnesses died of COVID-19”37 

• At the Ghaziabad hospital, some of the quarantined 

attendees allegedly used abusive and vulgar language 

against members of staff. "Some were walking naked 

in the hospital ward and harassing women doctors 

and nurses," a doctor who works at the hospital told 

the BBC 

Violence like daylight, has become a reality or rather 

more aptly a routine. It seems like an easy resort of getting 

things done in a particular way. It might arise out of 

35‘Spit attacks on Doctors’ (Indian Legal Live, April 2, 2020)  

https://www.indialegallive.com/cover-story-articles/focus/spit-

attacks-doctors-police-deployed-lnjpn-hospital-control-jamaatis-

94369 
36 Vikas Pandey, ‘Coronavirus: India doctors 'spat at and attacked'’ 

(BBC News, April 3, 2020) 

https://www.bbc.com/news/world-asia-india-52151141 
37 Anurag Dwary, ‘Attacks On Doctors, Healthcare Workers Rise 

Amid COVID-19 Pandemic’ (NDTV, April 2, 2020) 

https://www.ndtv.com/india-news/attacks-on-doctors-healthcare-

workers-rise-amid-covid-19-pandemic-2204547 
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apprehension, experience or failure of evolution of human 

temperament. What's more startling is the depth of 

normalcy it has gained and the consequent overlooking of 

it. 

 

THE ORDINANCE RELIEF 

The Government of India realized the urgency of the 

matter since it became an urgency in the first place 

because of the fact that they kept putting it off until it 

became extremely important when because of this 

inhuman pattern the medical community seethed to the 

point that they decided to protest to demand a central law 

that will protect them. The IMA had proposed to hold 

'White alert' and 'Black day' protests on April 22 and 

23.38 “It was after a meeting with Shah that the Indian 

Medical Association decided to call off its protest 

demanding a central law to protect healthcare workers 

from attacks.” 

“He (Shah) also assured the IMA of a central law against 

violence. He appealed on behalf of the prime minister to 

defer the symbolic protest,”39 a statement by the IMA  

Consequently the Government took a huge step towards 

solving this problem as they brought in the Ordinance for 

those who help us all year long especially in times like 

these. This ordinance was called The Epidemic Diseases 

(Amendment) Ordinance, 2020. President Ram Nath 

Kovind on April 23, 2020 gave his assent to the 

promulgation of the new ordinance that seeks to amend 

the Epidemic Disease Act 1897 to protect healthcare 

service personnel and property including their 

living/working premises against violence during 

epidemics. The Ordinance provides for- 

• “Zero tolerance to any form of violence against 

healthcare service personnel and damage to property 

• Making such acts of violence cognizable and non-

bailable offences and for compensation for injury to 

healthcare service personnel or for causing damage 

or loss to the property in which healthcare service 

personnel may have a direct interest in relation to the 

epidemic. 

• Violence as defined in the Ordinance will include 

harassment and physical injury and damage to 

property. Healthcare service personnel include public 

 
38‘Coronavirus outbreak: IMA withdraws protest after Home 

Minister Amit Shah assures security’ 

 (Business Today, April 22, 2020)  

https://www.businesstoday.in/latest/trends/coronavirus-outbreak-

ima-withdraws-protest-after-home-minister-amit-shah-assures-

security/story/401689.html 
39 ‘IMA calls off proposed protests after meeting with Shah’ 

(Economic Times, April 22, 2020) 

and clinical healthcare service providers such as 

doctors, nurses, paramedical workers and community 

health workers; any other persons empowered under 

the Act to take measures to prevent the outbreak of the 

disease or spread thereof; and any persons declared 

as such by the State Government, by notification in the 

Official Gazette.  

• The penal provisions can be invoked in instances of 

damage to property including a clinical 

establishment, any facility identified for quarantine 

and isolation of patients, mobile medical units and 

any other property in which the healthcare service 

personnel have direct interest in relation to the 

epidemic. 

• The amendment makes acts of violence cognizable 

and non-bailable offences. Commission or abetment 

of such acts of violence shall be punished with 

imprisonment for a term of three months to five years, 

and with fine of Rs.50,000/- to Rs.2,00,000/-.  In case 

of causing grievous hurt, imprisonment shall be for a 

term six months to seven years and with fine of 

Rs.1,00,000/- to Rs.5,00,000/-.  In addition, the 

offender shall also be liable to pay compensation to 

the victim and twice the fair market value for damage 

of property.  

• Offences shall be investigated by an officer of the rank 

of Inspector within a period of 30 days, and trial has 

to be completed in one year, unless extended by the 

court for reasons to be recorded in writing.”40 

The ordinance will also cover ASHA workers 

(community health workers) and the Act has been brought 

under the purview of Centre as well as State government 

as it now falls as a Concurrent list matter. 

 

THE WAY FORWARD 

Awareness is not enough about the matter, the mere 

thought that some people are trying to save everyone 

amidst this pandemic and those people are in turn 

receiving cruelty for doing their job should tell us how 

grave the issue truly is, because when constant verbal 

abuse, physical abuse, sexual harassment, slurs, 

intimidation, physical injury is thrown at these workers 

they, like any normal mortal lose hope and energy in 

doing their job and faith in the system as they accept the 

fact that all this comes with their job but the urgent need 

https://economictimes.indiatimes.com/news/politics-and-

nation/ima-calls-off-proposed-protests-after-meeting-with-

shah/articleshow/75292034.cms?from=mdr 

40‘Promulgation of an Ordinance to amend the Epidemic Diseases 

Act, 1897 in the light of the pandemic situation of COVID-19’ (Press 

Information Bureau, April 22,2020) 

https://pib.gov.in/newsite/PrintRelease.aspx?relid=202493 
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is to realize that it is not meant to be this way and so 

proper recourse is absolutely necessary to restore their 

faith so lost. Apart from steps like implementing stringent 

laws, more precautions are required to ensure that the 

violence gets reduced to the least, like deploying security 

personnel to watch in and out, proper frisking of relatives 

and visitors of patients, often time poor communication 

from the side of health care workers also results in anxiety 

and tension therefore developing proper communication 

is important, close monitoring of departments where 

workers are most vulnerable to risks, strengthening the 

link-up via code-grey messages and responses, imparting 

training in professionals to develop a friendly atmosphere 

between them and the patients, and most importantly 

taking care of the fact that the incidents are reported and 

not just accepted as a part of the reality of a Medical 

worker’s life, for they make enormous sacrifices for the 

nation’s benefit, it’s high time we understood the 

importance of their contribution and do everything 

possible from our end to help tackle this problem. 

 

Author Details:  

Vaishnavi Tiwari & Harmanjot Kaur are students at 

Institute of Law, Nirma University. 

 

 

 

Click Here, to visit the website. 

 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly
https://www.juscholars.com/blog-writing
https://www.juscholars.com/blog-writing


JUS WEEKLY  May 2020, Issue 3 
 

18 
 

Email: jusweekly@gmail.com                                      w: https://www.juscholars.com/jus-weekly  

 

 

  

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly


JUS WEEKLY  May 2020, Issue 3 
 

19 
 

Email: jusweekly@gmail.com                                      w: https://www.juscholars.com/jus-weekly  

 

SECTION 125: A STUDY ON GENDER INEQUALITY 

By: Aashrit Sukhija 

Image Source: https://www.latestlaws.com/latest-news/interim-maintenance-without-application/ 

 

Introduction 

Law of maintenance is an eminent part of our society. 

Maintenance in general term means to preserve, but in 

legal term means to provide support to a person to fulfil 

his or her need and to sustain life or standard of living. 

The term ‘Maintenance’ is a wide term and it includes 

support in term of food, shelter, money etc. to be provided 

to children, wife or parents.41 The object for maintenance 

is to help in hardship and stop starvation due to economic 

condition of wife, children or parents.  

Section 125 of Criminal Procedure Code (Cr.P.C), 1973 

incorporates the law of maintenance in India. This paper 

shall try to analyse the provision contained in Section 125 

of Cr.P.C. and to form an opinion, whether the said 

provision is unconstitutional for its gender inequality.  

 

Law under Section 125 Cr.P.C. 

The matrimonial rights and duties, including right to 

claim maintenance, in India are governed by their 

 
41 Jagadesan v. State of Tamil Nadu [2015] SCC OnLine Mad 3721 

[13]. 
42 Criminal Procedure Code 1973, s. 125 (1). 

personal laws, however, the provision contained in 

Section 125 Cr.P.C. is applicable to all citizens. Section 

125 Cr.P.C. makes a special provision for the purpose of 

securing maintenance in favour of four classes of persons 

namely (a) wife, (b) legitimate or illegitimate minor child 

(c) legitimate or illegitimate child, who may have attained 

majority but by reason of any physical or mental 

abnormality or injury is unable to maintain itself and (d) 

father or mother, subject to a condition they are unable to 

maintain themselves.42  

Under Section 125 Cr.P.C., a wife can claim maintenance 

from her husband, but a husband cannot claim 

maintenance from his wife, even if he is unable to 

maintain himself. Further, the Supreme Court has given a 

wide interpretation to the term ‘wife’ to include even a 

second wife who was kept in dark about the first surviving 

marriage43, as well as those cases where a man and woman 

have been living together as husband and wife for 

reasonably long period of time44. While expanding the 

meaning of the term ‘wife’, the Court has unequivocally 

stated that “The right to claim maintenance aims at 

empowering the destitute and achieving social justice or 

43 Badshah v. Sou.Urmila Badshah Godse & Anr [2018] 1 HLR 630 

[7]. 
44 Chanmuniya v. Virendra Kumar Singh Kushwaha & Anr. [2011] 1 

SCC [141]. 
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equality and dignity of the individual. The provisions 

of Section 125, Cr.P.C. is enacted to achieve “social 

justice” which is the Constitutional vision, enshrined in 

the Preamble of the Constitution of India.”45 

 

Constitutional validity of Section 125 Cr.P.C. 

Though the courts have given a wide interpretation to the 

term ‘wife’, the section has not been extended to provide 

protection to husbands, given the change in the 

circumstances since the provision was first enacted. 

Therefore, the question arises examine whether section 

125 of Cr.P.C is discriminatory and violative of the 

Articles 14 and 15 of the Constitution of India. 

Article 14 of the constitution reads “The State shall not 

deny to any person equality before the law or the equal 

protection of the laws within the territory of India”.46 The 

said article embodies both positive as well as negative 

concepts. While the negative concept ensures that there is 

no special privilege in favour of one, the positive concept 

recognises that all persons are not equal by nature, 

attainment or circumstances and therefore, article 14 does 

not mandate that all persons should be subjected to similar 

treatment.47 The supreme court has held that the principle 

of equality means “that equals should not be treated 

unlike and unlikes should not be treated alike. Likes 

should be treated alike.”48 

Though Article 14 prohibits class legislation, it does not 

forbid reasonable classification. Classification is said to 

be reasonable if it fulfils two conditions as laid down in 

Ajay Hasia v. Khalid Mujib Sehravardi49: 

1. that the classification is founded on an intelligible 

differentia which distinguishes persons or things that 

are grouped together from others left out of the group; 

and 

2. that differentia has a rational relation to the object 

sought to be achieved by the impugned legislative or 

executive action. 

Article !5 (1) prohibits discrimination on grounds only of 

“religion, race, caste, sex or place of birth or any of 

them.”50 However, article 15(3) provides, “Nothing in 

 
45 Badshah v. Sou.Urmila Badshah Godse & Anr [2018] 1 HLR 630. 
46 Constitution of India 1950, art. 14. 
47 M P Jain, Indian Constitutional Law (8th edn, Lexis

 Nexis 2018) 908. 
48 Gauri Shankar v. UOI, AIR 1995 SC 55, at 58. 
49 Ajay Hasia & Ors. v. Khalid Mujib Sehravardi & Ors [1981] 1 SCC 

[722]. 
50 Constitution of India 1950, art. 15 (1). 
51 Constitution of India 1950, art. 15 (3). 

this article shall prevent the State from making any 

special provision for women and children.”51 

The rationale behind section 125 can be gathered from 

‘The Statement of Objects and Reasons’, which provides 

that :“It has been observed that an applicant after fling 

application in a Court under section 125 of the Code of 

Criminal Procedure 1973 has to wait for several years for 

getting relief from the Court. It is therefore felt that 

express provisions should be made in the said Code for 

interim maintenance allowance to the aggrieved person 

under said section 125 of the Code. Accordingly, it is 

proposed that during the pendency of the proceedings the 

Magistrate may order payment of interim maintenance 

allowance and such expenses of the proceedings as the 

Magistrate considers reasonable to the aggrieved person. 

It is also proposed that this order be made ordinarily 

within sixty days from the date of the service of the 

notice.”52 

Section 125 is a welfare legislation, enacted to provide 

necessary support to the divorced and neglected wives 

who are unable to maintain themselves and save them 

from destitution, the supreme court in case of Savitaben 

Somabhai Bhatiya vs State Of Gujarat And Ors53 has held 

that “The provision is enacted for social justice and 

specially to protect women and children as also old and 

infirm poor parents and falls within the constitutional 

sweep of Article 15(3) reinforced by Article 39 of the 

Constitution of India, 1950.”54 

The purpose of enacting Section 125 Cr.P.C. is for making 

bare minimum provision to sustain the members of 

relatively smaller social groups i.e. wives, children and 

parents, who are not able to maintain themselves. It on 

cursory reading treats husbands and wives unequally, thus 

it raises question that does it offends Article 14 of the 

Constitution by categorising wives and husbands 

separately? Or the categorisation is protected under 

Article 15(3) of the Constitution? 

The provisions contained under Sections 20(1) and 20(2) 

of  the Hindu Adoptions and Maintenance Act, 1956 

(HAMA) stipulates that a Hindu is bound to maintain his 

children as long as they are minors, whereas section 20(3) 

of HAMA stipulates that an unmarried daughter is to be 

maintained as long as she is unable to maintain herself out 

of her own earnings or property.55 In other words, an 

unmarried son loses all claims to maintenance upon 

52 Prakash Yedhula, ‘Marriage Law Reforms’ (LAWyersclubindia, 

12th February 2009) 

 <http://www.lawyersclubindia.com/articles/MARRIAGE-LAW-

REFORMS-740.asp> accessed 7 October  

2019. 
53 Savitaben. Somabhai Bhatiya v. State of Gujarat [2005] 3 SCC 

636. 
54 Id. at 640. 
55 Hindu Adoptions and Maintenance Act 1956, s. 20. 
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majority, while an unmarried daughter can claim if she is 

unable to maintain herself. 

The vires of the Section 20(3) of HAMA was challenged 

on the grounds of Article 14 (equality before laws) and 

Article 15 (non-discrimination based on sex). The 

Bombay High Court rejected a challenge to S. 20(3) of 

HAMA and on the Article 14 issue, it noted: - 

“The class of unmarried sons who have attained majority 

is completely different from the class of unmarried 

daughters who have attained majority. The reason being 

the peculiar position of a daughter and especially an 

unmarried daughter in Hindu society. Therefore, the 

argument that two equals are being treated as unequals 

is not at all acceptable and therefore, Article 14 will have 

no application.”56 

The categorisation created by Section 125 Cr.P.C. may 

stand test of constitutionality if the reason for granting 

maintenance to wives and denying it to husbands is based 

on an intelligent differentia that only the former class, 

wives is expected not to be able to maintain themselves. 

Whether a peculiar position is occupied by the wives 

unable to maintain themselves? 

According to the Deloitte report titled Empowering 

Women & Girls in India for the Fourth Industrial 

Revolution, 95 per cent or 195 million women are 

employed in the unorganised sector or are in unpaid work. 

The female labour force participation in India stands at 26 

per cent in 2018 due to lack of access to quality education 

and underlying social, economic barriers limiting the 

opportunities for women, says a Deloitte report.57 

A large number of women in India are either unemployed 

or employed in unpaid sector and employed women are 

subject to gender pay gap. As per Monster Salary Index 

survey, women in India earn 19% less than men, 

reflecting the high gender pay gap in the country.58 The 

‘Women of India Inc’ survey, which showed that women 

feel stark discrimination at work. 

The property rights of Indian women too are unequal and 

unfair. The property rights of the Indian woman get 

determined depending on which religion and religious 

school she follows, if she is married or unmarried, which 

 
56 Ramesh Gajanan Rege vs. Gauri Ramesh Rege [2015] SCC online 

Bom 2436 [7]. 
57 PTI, ' Female labour force participation in India fell to 26% in 2018: 

Report’ The Hindu (New Delhi, 8 March 2019). 
58 Rica Bhattacharyya, ‘Gender pay gap high in India: Men get paid 

Rs 242 every hour, women earn Rs 46 less’  

The Economic Times (New Delhi, 7 March 2019). 
59 Shruti Pandey, ‘Property Rights of Indian Women’ 

(Womenslinkworldwide)  

part of the country she comes from, if she is a tribal or 

non-tribal and so on.59  

In my opinion the challenge to the vires of section 125 of 

Cr.P.C. must fail, though Article-14 of the Constitution of 

India prohibits classes legislation but not reasonable 

classification. In the context of the ability to earn, the 

legislature has drawn distinction between the man and his 

wife who is unable to maintain herself. The Section 125 

of Cr.P.C. embodies permissible categories of wives who 

are unable to maintain themselves under its benefaction.  

The provisions of Section 125 Cr.P.C. must be read in 

light of purpose it seeks to achieve i.e. to prevent 

starvation of a small social group comprised of, inter-alia, 

wives. The Hon’ble Supreme Court in Capt.Ramesh 

Chander Kaushal vs. Veena Kaushal60 observed that “The 

brooding presence of the Constitutional empathy for the 

weaker sections like women and children must inform 

interpretation if it has to have social relevance. So 

viewed, it is possible to be selective in picking out that 

interpretation out of two alternatives which advances the 

cause – the cause of the derelicts.”61 

The constitutional validity of Section 125 was challenged 

in Mohd. Hussain Nizampasha Patil v. Nilofar @ 

Farheen (Gori) Mohammadhusain Patil and Ors.62 The 

Bombay High Court tested and upheld constitutionality of 

Section 125. It held that “Article-14 of the Constitution of 

India as is well-known, prohibits classes legislation but 

not reasonable classification. In the context of the ability 

to earn, the legislature has drawn distinction between the 

man and his wife who is unable to maintain herself, his 

minor children, his children who may be major but are 

unable to maintain themselves on account of physical or 

mental abnormality or injury and his parents, who are 

unable to maintain themselves. The challenge to the vires 

of section 125 of Cr.PC must fail.”63 

 

<https://www.womenslinkworldwide.org/en/files/1290/property-

rights-of-indian-women.pdf> accessed 

 8th october 
60 Captain Ramesh Chander Kaushal v. Mrs. Veena Kaushal and Ors. 

[1978] 4 SCC 70. 
61 Id. at 74. 
62 Mohd. Hussain Nizampasha Patil v. Nilofar @ Farheen (Gori) 

Mohammadhusain Patil and Ors. [2018] 905 

 WP 6101. 
63 Id. at 13. 

Author Details: 

Aashrit Sukhija is a 

student at Jindal 

Global Law School, 

O. P. Jindal Global 

University. 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly
https://economictimes.indiatimes.com/topic/gender-pay-gap
https://indiankanoon.org/doc/1293065/
https://indiankanoon.org/doc/1293065/
https://www.womenslinkworldwide.org/en/files/1290/property-rights-of-indian-women.pdf
https://www.womenslinkworldwide.org/en/files/1290/property-rights-of-indian-women.pdf


JUS WEEKLY  May 2020, Issue 3 
 

 
22 

  

Email: jusweekly@gmail.com                                  w: https://www.juscholars.com/jus-weekly  

 

CRITICAL ANALYSIS OF THE ‘DOCTRINE OF SEPARATION OF POWERS’ 

IN THE INDIAN CONSTITUTION 

By: Esha Gupta 

 

The Doctrine of Separation of Powers, also known as the 

Doctrine of functional specialization, is found in one form 

or another in many modern Constitutions around the 

world64. It is also an integral part of the Basic Structure of 

the Indian Constitution, as stated in the leading case of 

Kesavananda Bharati v. State of Kerala65. It means that 

all the three organs of the State, i.e. the Legislature, the 

Executive and the Judiciary have to strictly follow the 

provisions laid down in the Constitution, which clearly 

defines their respective powers, jurisdictions, 

responsibilities and relationship with one another66. This 

primarily means that each organ must only perform their 

respective functions, making sure to not trespass into the 

sphere allotted to another organ of the State67. This 

doctrine is against the concentration of power in the hands 

 
64 Shashank Krishna, Separation of Powers in the Indian Constitution 

& Why the Supreme Court was Right in Intervening in the 

"Jharkhand" Imbroglio, 18 STUDENT LAW REVIEW 13, 13-37 (2006), 

https://www.jstor.org/stable/44306653 (last visited Sep 16, 2019). 

65 Kesavananda Bharati v. State of Kerala, (1973) WP 135 of 1970. 
66 Karan Tyagi, THE DOCTRINE OF SEPARATION OF POWERS 

AND ITS RELEVANCE IN TIME OF COALITION POLITICS, 69 

INDIAN POLITICAL SCIENCE ASSOCIATION 619, 619-621 (2008), 

https://www.jstor.org/stable/pdf/41856450 (last visited Sep 16, 

2019). 

67 P. M. Bakshi, Comparative Law: Separation of Powers in India, 

42 AMERICAN BAR ASSOCIATION JOURNAL 553, 553-559 (1956), 

https://www.jstor.org/stable/25719656 (last visited Sep 16, 2019). 

68 Krishna, Supra note 1. 
69 Robinson, The Division of Governmental Power in Ancient Greece, 

of just one organ as that would be against the ideal of a 

democratic government68.  

The origin of the doctrine of Separation of Powers can be 

traced back to the 4th century B.C., where Aristotle 

described the three branches of the government viz. the 

General Assembly, the Public Officials, and the 

Judiciary69. In 1689, this theory reappeared in John 

Locke’s “Two Treatise of Government” where these 

powers were defined to be Legislative, Executive and 

Federative70. But Baron Montesquieu was the first to 

formulate this doctrine systematically and scientifically in 

his book “Esprit des Lois”71. He stated that without this 

doctrine, there would be a tyrannical form of governance 

and that separation of powers in some form was necessary 

with each of the authorities to act as a check and balance 

on the exercise of power of the others72. Now this doctrine 

is applied to some extent in many Constitutions across the 

world such as India, USA, UK, France, etc.  

A pure form of Separation of Powers would mean that 

State power would be divided across three institutions and 

each of these institutions would be independent of the 

others in terms of their functioning and personnel73. This 

would enable them to keep a check on the activities of the 

other two74. According to Sir Ivor Jennings, the 

institutions have an influence over each other but should 

refrain from exercising each other’s powers75. The 

underlying value that this doctrine seeks to preserve is 

that power should be divided within the institutions so 

that no single institution becomes all powerful, subverting 

the Constitution itself76. Secondly, this doctrine enables 

the system of checks and balance among the three 

branches77. Other institutions must step in to check the 

functioning of erring institutions in order to restore the 

18 POL. SCI. Q. 614 (1903).   

70 G.B. Gwyn, The Meaning of Separation of Powers 3 (1963). 
71 Tyagi, Supra note 3. 
72 SUJIT CHOUDHRY, MADHAV KHOSLA & PRATAP BHANU MEHTA, 

THE OXFORD HANDBOOK OF THE INDIAN CONSTITUTION (1 ed. 2016). 

73 Shashank Krishna, Separation of Powers in the Indian Constitution 

& Why the Supreme Court was Right in Intervening in the 

"Jharkhand" Imbroglio, 18 STUDENT LAW REVIEW 13, 13-37 (2006), 

https://www.jstor.org/stable/44306653 (last visited Sep 16, 2019). 
74 Id. 
75 Id. 
76 Id. 
77 Id. 
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balance78. These aforementioned factors show us the 

importance and necessity of this doctrine.  

The Doctrine of Separation of Powers is not rigid and can 

be moulded to fit into the requirements of a specific 

system79. This doctrine is applied very differently in 

different constitutions. For example, the American 

Constitution provides for a very strict separation of 

powers between the authorities, following Montesquieu’s 

dictum80. The principle of separation of powers, along 

with the doctrine of judicial supremacy and the dual 

system of government, i.e. state and federal, are the 

identifying features of the American form of 

government81. Another very commonly followed model 

is the Westminster model, which is based on the principle 

of the supremacy of the Parliament82. Although this 

model was unwritten, it was followed by England, 

allowing the Parliament to change laws in any way it 

wished to83. No statute could be struck down on the 

ground that it trespassed on the field of another organ84. 

Therefore, it can be seen that the Westminster model 

applies the doctrine of separation of powers very loosely 

as compared to the former American model.  

Next comes the model provided by the Indian 

Constitution. From studying the Indian Constitution, we 

can see that there is no express declaration of the doctrine 

of separation of powers in any article85. Exclusive power 

is not given to any of the three organs in the articles of the 

Constitution86. In India, the Constitution is supreme and 

any legislation that contradicts it is void87. Just like in the 

Westminster model, there is no “real” separation of 

powers between the organs88. In India, there is a 

functional overlap between the three branches, making 

the separation of powers very lax in nature89.  

The Legislature has some functions that are Executive in 

nature, such as Voting in the election of the President 

(Article 55) and control of the Council of Ministers 

(Article 75)90. It also has judicial functions such as the 

removal of Supreme Court and High Court judges 

(Article 124 and 217)91. Similarly, the Executive has 

some legislative functions such as the power of the 

President to promulgate ordinances (Article 123) and the 

 
78 Id. 
79 Id. 
80 SUJIT CHOUDHRY, MADHAV KHOSLA & PRATAP BHANU MEHTA, 

THE OXFORD HANDBOOK OF THE INDIAN CONSTITUTION (1 ed. 2016). 
81 George Rossman, The Spirit of Laws: The Doctrine of Separation 

of Powers, 35 AMERICAN BAR ASSOCIATION 93, 93-96 (1949), 

https://www.jstor.org/stable/25716744 (last visited Sep 16, 2019). 

82 Choudhry, Khosla & Mehta, Supra note 17. 
83 Id. 
84 Id. 
85 P. M. Bakshi, Comparative Law: Separation of Powers in India, 

42 AMERICAN BAR ASSOCIATION JOURNAL 553, 553-559 (1956), 

https://www.jstor.org/stable/25719656 (last visited Sep 16, 2019). 
86 Id.  

power to issue a proclamation of emergency which 

increases the the field of legislative powers of Parliament 

(Article 352)92. The President also has important judicial 

functions such as the power to grant pardons and to 

suspend, remit or commute sentences in certain cases 

(Article 72)93. Lastly, the Judiciary is also often called 

upon to discharge quasi-legislative or executive actions94. 

The Judiciary has at least one legislative function, i.e. 

making rules for regulating its practice and procedure 

(Article 145) and Executive functions such as the power 

to appoint officers and servants of the High Court (Article 

46)95. Executive functions are also distributed to 

authorities that function independently of all three organs 

such as the Election Commission and the Comptroller and 

Auditor General96. From this we can see that the framers 

of the Constitution intended to create a functional overlap 

between the three branches of the State in certain 

situations and applied the Doctrine of Separation of 

powers very loosely.  

 

 

The first major judgment by the Judiciary regarding the 

separation of powers was the in the Ram Jawaya v. State 

of Punjab case97. The court held that this doctrine was not 

recognized in India in its absolute rigidity but the 

functions of the different branches were sufficiently 

differentiated98. Thus, it could be seen that the court was 

of the opinion that this doctrine was not fully accepted in 

our country99. A more refined view taken in the Ram 

87 SUJIT CHOUDHRY, MADHAV KHOSLA & PRATAP BHANU MEHTA, 

THE OXFORD HANDBOOK OF THE INDIAN CONSTITUTION (1 ed. 2016). 
88 Id. 
89 Id. 
90 INDIA CONST. art. 55, art. 75. 
91 INDIA CONST. art. 124, art. 217. 
92 INDIA CONST. art. 123, art. 352. 
93 INDIA CONST. art. 72. 
94 Choudhry, Khosla & Mehta, Supra note 24. 
95 INDIA CONST. art. 145, art. 46. 
96 Choudhry, Khosla & Mehta, Supra note 24. 
97 Rai Sahib Ram Jawaya Kapur v. The State Of Punjab, (1955) AIR 

1955 SC 549. 

98 Id. 
99 Id. 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly


JUS WEEKLY  May 2020, Issue 3 
 

24 
 

Email: jusweekly@gmail.com                                      w: https://www.juscholars.com/jus-weekly  

 

Jawaya case can be found in the case of Kartar Singh v. 

State of Punjab100, where it was held that it is the basic 

postulate under the Indian Constitution that the power has 

been distributed between the legislature to make the law, 

the executive to implement the law and the judiciary to 

interpret the law within the limits set down in the 

Constitution101. As mentioned earlier, in the 

Kesavananda Bhartati v. State of Kerala case, it was held 

that the separation of powers is a part of the Basic 

Structure of the Indian Constitution and thus, no organ of 

the state could take over the functions assigned to 

another102. Last, in the Indira Gandhi v. Raj Narain case, 

during the dispute regarding the Prime minister’s 

elections, the court held that adjudication of a specific 

dispute was a judicial function that could not be 

performed by the legislature, even under constitutional 

amending power103. This amendment was held ultra vires 

due to the doctrine of separation of powers104.  

It can clearly be inferred that the Doctrine of Separation 

of Powers has not been applied very strictly in India. The 

framers of the Indian Constitution did not expressly 

incorporate the separation of powers between the 

Legislature, Executive and Judiciary in any provision. But 

despite the overlap of powers between the three branches 

of the State, the Indian Constitution has adopted the 

doctrine in a broad sense, incorporating the principle of 

checks and balance in the system. According to me, the 

Indian model of Separation of Powers is effective and 

well balanced. Unlike the American model, it is not very 

rigid but still clearly defines and differentiates each 

institutions’ functions in the Constitution. It allows the 

overlapping of powers in certain situations but it does not 

give undue power to any specific organ of the State. The 

American Constitution applies this doctrine very firmly 

and does not allow any overlapping of powers. This can 

prove to be detrimental during times of emergency.  

In conclusion, it can be gathered that the way in which the 

Indian Constitution has incorporated the doctrine is very 

efficient. As said by Montesquieu, “decay inevitably 

appears whenever all the functions of government are 

entrusted to a single element of society or are united in a 

single organ of government105.” If all the State power is 

given to one single branch, it can turn into a tyrannical 

and oppressive government which is not the ideal 

situation. Implementing this Doctrine of Separation of 

Powers in some way or another is essential for a country 

to work seamlessly.  
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101 Karan Tyagi, THE DOCTRINE OF SEPARATION OF POWERS 

AND ITS RELEVANCE IN TIME OF COALITION POLITICS, 69 

INDIAN POLITICAL SCIENCE ASSOCIATION 619, 619-621 (2008), 
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CASE ANALYSIS: ARUNA RAMCHANDRA SHANBAUG VS. UNION OF INDIA 

(UOI) AND ORS 

By: Jasbeer Singh Nanda 

 

 

Case Notes: 

Major Premise: 

• Article 21.  Protection of life and personal 

liberty. - No person shall be deprived of his life 

or personal liberty except according to the 

procedure established by law. 

• Article 32.  Remedies for enforcement of rights 

conferred by this Part - 

• The right to move the Supreme Court by 

appropriate proceedings for the enforcement 

of the rights conferred by this Part is 

guaranteed 

• The Supreme Court shall have power to issue 

directions or orders or writs, including writs in 

the nature of habeas corpus, mandamus, 

prohibition, quo warranto and certiorari, 

whichever may be appropriate, for the 

enforcement of any of the rights conferred by 

this Part 

 

Minor Premise: 

• If Art.21 confers on a person the right to live a 

dignified life, dose it confers a right to not to live 

if someone choose not to live, in relation to his 

health in veil of "protection of life ".  

• If the act of the person is to induce death to other 

person so that he can be set free from pain or 

misery or any condition which not allowing him 

to live a dignified life is protected or punishable  

• If a person can move to court for the enforcement 

of his right thought writ, under habeas corpus a 

third person can file a writ. 

• If the person filing is next friend on what grounds 

its fiduciary relationship generates between 

person filing and person for whose benefit it has 

been file       

 

Conclusion 

• Person has the right to die under circumstances where 

medical condition is approved and certified by the 

panel of doctors under the guidance of the court. 

• Any person can be next friend with no prior mala fide 

intention and can also supply medical report. 

• No ground exists if a person is suffering from terminal 

and debilitating diseases like muscular dystrophy and 

articulated as an issue of human dignity remain 

outside the scope of the present judgment. 

• The state being the protector of realm deprives a 

person to chose his life longevity. This generated an 

aspect on state function whether are they have the 

ultimate right to chose right to life of citizen or they 

them self-leaving a big scope for future development.   

 

Statement of facts: 

The petitioner (Aruna) in the instant matter was working 

as a nurse in the King Edward Memorial Hospital (KEM), 

Parel, Mumbai. The tragic incident happened on the 
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evening of 27th November, 1973. Aruna was attacked by 

a sweeper in the hospital who wrapped a dog chain around 

her neck and yanked her back with it. He tried to rape her 

but on finding that she was menstruating, he sodomized 

her. To immobilize her during this act, he twisted the 

chain around her neck. She was found unconscious by one 

cleaner on the next day. Her body was on the floor and 

blood was all over the floor. The incident did not allow 

oxygen to reach her brain, as a result of which her brain 

got damaged. The petition was filed by Ms. Pinki Virani 

as next friend of Aruna Shanbaug. According to facts of 

the case, Aruna has been surviving on mashed food as she 

was not able to chew or taste any food and she could not 

move her hands or legs. It is alleged that there is not the 

slightest possibility of any improvement in her condition 

and her body lies on the bed in the KEM Hospital like a 

dead animal, and this has been the position for the last 36 

years. The prayer of the petitioner was that the 

respondents be directed to stop feeding Aruna, and let her 

die peacefully.  

 

Issue: 

• Whether the Right to Live as envisioned as a 

fundamental right by Article 21 of the Constitution of 

India would include within its ambit the Right to Die? 

• In case a person has not previously expressed such a 

wish, if his family or next of kin makes a request to 

withhold or withdraw futile life-sustaining treatments, 

should their wishes be respected? 

 

Reasoning Adopted by Judges  

the status of a plea of withdrawal of medical treatment by 

a conscious suffering patient remains outside the ambit of 

the present ruling. The Shanbaug judgment has appealed 

to parliament to delete the provision criminalizing 

attempt to suicide under Section 309 of Indian Penal code. 

in the contrast, the SC in P Rathinam case section 309 was 

struck down as unconstitutional and violative of 

fundamental right to life guaranteed under Article 21. it 

was held that fundamental rights have positive and 

negative aspect. On a parity of reasoning the court 

declared that freedom not to live is not the part of the right 

life. The judgment observed that suicide-prone persons 

need soft words and wise counselling, not "stony dealing 

by a jailor following harsh treatment meted out by a 

heartless prosecutor". The decriminalizing of the attempt 

to commit suicide would have helped develop a 

jurisprudence to work towards an individual asserting the 

right to, at the least, discontinue un- wanted medical 

treatment.  

However, the rulings of the apex court are notoriously 

dependent on the predilections of the individual judges 

who constitute the bench dealing with the case. An 

attempt to commit suicide was not an offence in this 

country for a brief period of two years. In 1996, a 

constitution bench of the Supreme Court in the Gyan Kaur 

case overruled the earlier decision. It observed that the 

right to life has been construed as life with human dignity. 

Therefore, aspects of life which make it more dignified 

could be read into the right. However, an act which 

extinguishes life is inconsistent with continued existence 

and results in effacing the right itself. The judgment 

declared that the "right to die" is inconsistent with the 

right to life, as is death with life.  

Reliance was placed on the landmark judgement of 

Airedale NHS Trust v. Bland, where for the first time in 

the English history, the right to die was allowed through 

the withdrawal of life support systems including food and 

water. This case placed the authority to decide whether a 

case is fit or not for euthanasia in the hands of the court.  

In this case, Aruna did not have the capacity to consent 

for the proposed medical process. Therefore, the next big 

question that was to be answered was who should decide 

on her behalf. Since, there was no relative traced directly, 

nor did she have any frequent visitor who could relate to 

her, it was extremely crucial for the court to declare who 

should decide on her behalf. As there was lack of 

acquaintance, it was decided by beneficence. Beneficence 

is acting in the that is best for the patient, and is not 

influenced by personal convictions, motives or other 

considerations. Public interest and the interests of the 

state were also considered in the said matter.  

The position of euthanasia internationally has also been 

discussed in the judgment; the general legal position of 

euthanasia is illegal unless provided by a particular 

legislation. In the Netherlands, it is regulated by the 

Termination of Life on Request and Assisted Suicide 

(Review Procedures) Act, 2002. However, there are 

several conditions which need to be met to initiate the 

process of euthanasia. Few of such essentials being, the 

patient has to be an individual who is older than 12 years 

of age and the death must be carried out in a medically 

appropriate fashion by the doctor or patient, in which case 

the doctor must be present, among several other such 

provisions. 

Switzerland has an unusual position on assisted suicide; 

it is legally permitted and can be performed by non-

physicians. However, euthanasia is illegal, the difference 

between assisted suicide and euthanasia being that while 

in the former the patient administers the lethal injection 

himself, in the latter a doctor or some other person 

administers it. According to the Swiss Penal Code, any 
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individual including a doctor aiding the patient to death is 

representative of selfish motive. 

The court in its judgment said, the right to take decision 

on behalf of Aruna was vested with the hospital and its 

management and not Ms. Pinki. The court also said that, 

allowing euthanasia would mean reversing the efforts of 

the hospital and its staff. In order to ensure that there is 

no misuse of this technique, the Supreme Court has vested 

the power with the High Court to decide if life is to be 

terminated or not. 

 

Ratio Decidendi  

the Supreme Court allowed passive euthanasia in certain 

conditions, subject to the approval by the High Court 

following the due procedure. When an application for 

passive euthanasia is filed the Chief Justice of the High 

Court should forthwith constitute a Bench of at least two 

Judges who should decide to grant approval or not. Before 

doing so, the Bench should seek the opinion of a 

committee of three reputed doctors to be nominated by 

the Bench after consulting such medical 

authorities/medical practitioners as it may deem fit. 

Simultaneously with appointing the committee of 

doctors, the High Court Bench shall also issue notice to 

the State and close relatives e.g. parents, spouse, 

brothers/sisters etc. of the patient and supply the report of 

the doctor to the committee to them as soon as it is 

available. After hearing them, the High Court Bench 

should give its verdict. The above procedure should be 

followed all over India until Parliament makes legislation 

on this subject. 

 

Critical Analysis  

The legalizing of passive euthanasia for patients who are 

brain dead or on permanent vegetative state with no 

plausible possibility of recovery has been welcomed but 

it has limited application. The Court has devised the 

mechanism of high court benches and Court appointed 

expert panel of medical experts as safeguards in cases 

where an appeal is made to withdraw life support to an 

incompetent person. It pointed out that "if left solely to 

the patient's relatives or to the doctors or next friend to 

decide whether to withdraw the life support of an 

incompetent person there is always a risk in our country 

that this may be misused by some unscrupulous persons 

who wish to inherit or otherwise grab the property of the 

patient". The argument of the possibility of misuse cannot 

be a ground to oppose legalizing euthanasia. If misuse 

were to be the ground to do away with laws, the first 

provision to go would be the power of the police to arrest, 

as according to the National Police Commission 

approximately two- thirds of detentions in the country are 

unjustified. However, the anguished pleas for euthanasia 

by persons suffering from terminal and debilitating 

diseases like muscular dystrophy and articulated as an 

issue of human dignity remain outside the scope of the 

present judgment. 

 In case where person voluntary denies to take the 

medication or where an alternate medication heir and the 

patient still denies to take so. This has raised a bigger 

question whether that person should be charged with the 

attempt to commit suicide. The person may induce 

himself in position where he wants to choose a path to 

attain salvation or means to end his life. Dose he has a 

right to die? the best example of this situation is the 

practice of 'Santhara' in jain community. 

 

Conclusion  

This case is a fascinating one, it involves tragedy and 

surprisingly dedication from a public body (hospital) to 

save the life of an individual without expecting any 

rewards in return. It is for the legislature to make 

appropriate law governing euthanasia and also maintain 

the said procedure as set by the Supreme Court in the 

instant case to ensure that there is no misuse of law or 

procedure. 

Further, Aruna was in bed, suffering for more than three 

long decades. A decision in favor of allowing euthanasia 

in her case would have been fair from a third person point 

of view. However, the same would not have been justified 

as there is no technology that can read and understand 

what her mind and body wanted at that moment of time. 

Furthermore, euthanasia petitions should be used as 

precedents as reports and criticality of each medical case 

varies from one case to other. Therefore, the legislature 

and the Indian Medical Association and other medical 

authorities should ensure that a well drafted law regarding 

euthanasia and other related medical procedures is passed 

in the near future. 
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INTERVIEW: FOUNDING TEAM, MEMO PUNDITS (ANANT GUPTA AND 

RACHNENDRA TRIPATHI) 

 

Anant Gupta and Rachnendra Tripathi are alumni of from 

National Law University Odisha (2016). They founded 

India’s first Mooting School for law students, Memo 

Pundits in 2014.   

 

We managed to ask them following questions. 

 

How would you like to introduce yourself to our 

readers?   

We are the founders of Memo Pundits, India’s first 

mooting school for law students. The startup is focused 

on providing holistic education related to moot court 

competitions.  

We graduated together from National Law University 

Odisha in 2016. Both of us remained active in mooting 

throughout our law school life, having grown passionate 

for it from the early days of our journey as a law student.  

Over the course of our time at law school we helped 

impart tricks and tips to others and helped them win the 

‘Best Memorial’ citation in various moots, at both a 

national and international level. 

You can find out more about us from here. 

Interviewer’s Note: Anant’s team was adjudged Runner-

Up at the WBNUJS Herbert Smith Corporate Law Moot 

Court Competition in 2016, whereas Rachnendra won the 

Best Memorial and the Runner-Up citation at G.H. 

Raisoni Moot Court Competition, which was his very first 

moot. 

 

How important a role do you think law school plays in 

shaping one’s career? 

It’s almost everything. Your school’s faculty, culture, 

location, alumni etc will be a strong determinant of how 

you fair out once you graduate from the school. This is 

exactly the reason why some law schools are considered 

better than others. While this is true, what also cannot be 

ignored are your own intelligence, willingness to work 

hard and important life skills. There is a famous saying 

“Hard work beats talent when talent fails to work hard.”. 

This simply means that even if you’re in a top law school, 

you may choose to not work hard and not utilise the 

benefits of your school, which will ultimately lead your 

career to a dead end. The other side of this is – even if 

you’re from a not-so-renowned or very new college, with 

no alumni, no culture, location disadvantage, you CAN 

do well, career-wise. We have seen and worked with 

people like these, and they are the best because they have 

an attitude of never giving up. 

 

Anant Gupta, CEO & Co-founder, Memo Pundits 

  

Anant, you have worked for with the Banking Law 

team of Shardul Amarchand Mangaldas & Co. Please 

tell the readers about the work environment.  

In my opinion, work environment at any Tier 1 law firm 

revolves around high work pressure, short deadlines and 

high reward ($$$). You may not be able to differentiate 

between weekdays and weekends. Sometimes, the 

approaching deadlines may seem unreasonable to you. 

From time to time, you may also feel like you do not have 

any time left for personal things.  

This is the reality that 99% are aware about and it’s the 

truth. It’s just like a Wall Street job where there is a lot of 

work pressure but at the end of the day, you do it for the 

love of the work and for the need of the money.  
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Rachnendra Tripathi, COO & Co-founder, Memo Pundits 

 

How important a role do you think mooting plays in 

once law school life? (Answered by Rachnendra) 

I believe mooting imparts towards nurturing your law 

school life in a very holistic manner. Mooting delivers 

immense benefits towards a student’s life in law school. 

On the outset, mooting equips you with essential 

lawyering skills like researching on an issue, drafting 

your arguments and finally arguing your case infront of a 

judge. That’s how mooting prepares a solid ground for 

any budding lawyer right in the law school.  

Participating in moot courts also helps one to get over 

one’s fear of public speaking, which is mostly prevalent 

amongst earlier years of law schools. Mooting also helps 

a law student to develop the necessary analytical and 

reasoning skills through continuous brainstorming during 

moot preparations.  

Lastly, Moot court competitions also reflect good on your 

CVs and help you bag internships under prestigious 

lawyers or top-tier law firms. This eventually adds to your 

future prospects as budding lawyer.  

 

Anant, you have business certifications. Please tell the 

readers the importance of online certification courses. 

How one should select such courses. 

The global pandemic has exposed the fallacies of the 

offline education infrastructure to a great extent. There 

are 2,500 law schools in India and during the COVID-19 

lockdown not even 10% have been able to offer continued 

education on an online platform. 

While the rest of the world is less affected in terms of 

continuation of education because of lower population 

and higher quality of online education, it is time of Indian 

law students to spring back so that we don’t fall behind.  

The current year is, according to us, the most apt year to 

take as many online courses as you can.  

While selecting a course, ask yourself the following 

questions: 

 

1. Who created the course? 

The course creators may be different than the organisation 

selling the course. Make sure you ask the organisation 

enough about who actually created the course. 

 

2. How is going to help me in the next 5 years? 

Look at the benefits the course is offering you and if you 

feel that it may add a useful skill or subject expertise, 

which you are likely to use in the coming 5 years, go for 

it. 

 

3. Is it priced fairly?  

We see multiple Indian online education startups charging 

hefty fee to law students for online course which have 

been created by their interns. Please do not fall prey into 

this – make sure you ask around and are satisfied with the 

amount. As a rule of thumb, any course charged above 3-

4 thousand MUST be chosen carefully – It’s your parents’ 

hard-earned money! 

 

4. Is the course self-paced or has a rigid schedule?  

Traditional Indian online education startups follow the 

orthodox lecture method, which according to us, is at a 

high risk of losing the students’ attention. The average 

attention span of any student is 15-20 mins. Therefore, 

choose a course which is SELF-PACED, which has no 

fixed schedule – you should be able to access the course 

at your own convenience, at night or at day.) 

 

5. What is the method of instruction? 

The course content must be a fun mix of videos, readings, 

quizzes etc. Lack of diversity shows that the course 
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creator has not put much thought into creating the course. 

So, make sure that the course is diverse enough. 

 

What prompted you both to start Memo Pundits as a 

mooting School?  

The mooting culture in our college, National Law 

University, Odisha, was at an all-time high when we were 

pursuing our law degree. From the time we tried our hand 

at moot courts given our passion for them, we knew that 

by following the right path we will be able to ace it. 

After a series of trial and errors we noticed that wining a 

citation at a moot court comes not only at the expense of 

working hard on your content, it also involves deploying 

a couple of practical techniques. Mastering these 

techniques was made possible by the friends who asked 

us for help in drafting and formatting their moot court 

memorials. One by one, these memorials went on to 

become the “Best Memorials” at their respective moots. 

In our 3rd year of law school, we decided to run our first 

pilot project by inviting students of our college to attend 

a 4-day workshop on Drafting, Editing and Formatting of 

Moot Court Memorials. We had underestimated the 

potential of our idea, expecting only 40-50 registrations 

at best, but we received 150 registrations within 48 hours 

which made us realize that our product is creating value 

to law students- this has been our guiding light even 

today. 

There it was, loud and clear- an underlying demand for a 

potential business. They say necessity is the mother of 

invention and we were there to test it.  

 

How did you guys start Memo Pundits? Considering 

its something different, what challenges do you faced? 

We were lucky to have had the same passion – mooting, 

while being at the same place – NLUO at the same time! 

Unless all those factors did not work together, we would 

not have thought of starting Memo Pundits in our third 

year.   

Each business has its own set of challenges, what 

becomes important is how these are tackled. For us the 

biggest challenge has been to reach out to current law 

students. This is because it’s been 4 years since we 

graduated from law school and all our contacts are now 

either working at firms, at the judiciary or practicing 

litigation. To overcome this challenge, we constantly try 

to engage with current law students via word of mouth, 

social media and targeted promotions. Our Campus 

Ambassador Program helps us find and get connected 

with a giant pool of current law students. We have 

recently conducted some free webinars on the art and 

hacks of mooting which has helped increase our outreach 

to law students pan-India. 

 

Please introduce our young readers on moots and 

mooting skills? 

If you’re absolutely new to the concept of mooting, all 

you need to know is that this activity is going to help you 

build your confidence, improve your spoken and verbal 

language and give you a competitive edge against your 

peers. 

Moot court competitions were developed as a way of 

giving the students a simulation of actual court 

proceedings. If you participate in a moot court, you have 

to do legal research on set facts and legal issues, prepare 

documents with your arguments (memorials) and argue 

your case in front of judges of the competition. 

Excelling at moot courts require 3 skills: researching, 

drafting and argumentation. Interestingly, these exact 

same skills are what you would need to excel as a lawyer. 

So, the sooner you have it, the better. 

 

Please give our readers few tips on improving mooting 

skills.  

If you want to improve your mooting skills, first identify 

your weak areas among these 3: legal research, drafting 

and oral argumentation.  

 

How should one select which moot court competitions 

to opt for? 

If the readers are fairly new to mooting, we suggest them 

to do two things in this regard – choose moots from 

different subject areas and choose moots which may be 

winnable. Your first two years are excellent to explore 

your real interest areas, therefore, you must never settle 

after doing a moot of just 1 subject area. Keep exploring! 

Also, choosing a moot, in which you have high chances 

of winning may boost your morale and build enough 

confidence to pick up more challenging moots in your 

remaining years at law school. 

If the readers have considerable experience in mooting, 

we suggest them to finalise your subject area of expertise 

– it may be international law, constitutional law, 
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corporate law, depending on you and your team’s 

capabilities. Then we suggest them to choose the best 

moot of that subject area. This is the time to go 

international, because that is the real challenge waiting for 

you to be finished.  

 

What is the basic strategy to prepare for competition 

and grab prizes? 

Any moot court competition is not a one man show. It is 

teamwork, inter alia, which makes your preparation 

better than the rest. Working as a team leads to better 

productivity. It also helps in constructing better 

arguments because of constant monitoring of the 

teammates on each other.  

We remember that the best part of the entire mooting 

process was the evening brainstorming sessions, in which 

we used to put forth our line of arguments approaching a 

particular issue and reach towards a conclusion.  

 

What advise you will give to youngsters who just 

entered law school? 

Students who are new to law school – please do not freak 

out because of the sheer amount of expectations which 

you may have built up in your mind for yourself. Pay 

attention to the saying “Don't focus on going 0 to 100. 

Focus on going 0 to 10. Then 10 to 20. Then 20 to 30. 

And so on and so on until you get to 100. Build 

sustainable habits.” 

Therefore, we suggest you to identify a few areas of law 

which you might to work on – it may be mooting, 

debating, writing research papers etc, and then slowly 

ease yourself into it.  

 

What would be your parting message to our readers? 

The fact that the readers have reached this question means 

that they already have a competitive edge! By now you 

know about things, which your peers may be absolutely 

clueless about.  

But the key is to never stop – always keep progressing. 

Learn new things every day and always try to become the 

best version of yourself. Best of luck! 

 

 

 

 

Click Here, to visit the website. 
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INTERVIEW: PUNYASLOKA DASH (LL.M, TATA INSTITUTE OF SOCIAL SCIENCES, MUMBAI; 

B.A.LL.B.(HONS) FROM NATIONAL LAW UNIVERSITY, VISHAKAPATNAM) 

 

 

 

Mr. Punyasloka Dash is currently an Asst. professor of 

Law at Birla Global University. He has completed my 

B.A. LL.B. (Hons.) from National Law University, 

Vishakhapatnam (2018) and LL.M. in Access to justice 

from Tata Institute of Social Sciences, Mumbai (2019). 

We managed to ask him following questions. 

How would you like to introduce yourself to our 

readers? 

About Myself!! I quote Al Pacino’s famous line from 

Devil’s Advocate: “Vanity, definitely my favourite sin.” 

I often find it the most difficult question to answer, when 

someone asks to tell about myself. By nature, I am 

autodidactic introvert and selectively social who usually 

find solace in his own space. I have completed my 

B.A.LL.B.(Hons) from National Law University, Vizag 

in 2018 and LL.M. in Access to justice from Tata Institute 

of Social Sciences, Mumbai in 2019. Same year I Joined 

Birla Global University as an Asst. professor of Law.  

 

Please tell us something about your pre-college life? 

What inspired you to pursue law? 

I completed my formal education from a small town 

Titilagarh in Odisha and since my childhood I was an 

average student not very interested in class or preparing 

notes and was always a backbencher. But I was lucky to 

have a bright peer-group and friends since school time, so 

never actually fell back on Grades. Growing up in a small 

town and being an average student has its own advantage 

biggest of them all is that you grow up with zero 

expectation but it also comes with certain disadvantage 

like the conventional norm that to be successful, your 

career option has to be either Engineering and Medicine. 

Contrary to the apocryphal belief, it was my father who 

asked me to consider Law as a career option instead of 

Engineering. But it was only after joining Engineering, I 

consciously realized that I never wanted regimented form 

of technical learning or conventional feel with a lot of 

Hair-splitting with Applied Physics or Mathematics. Call 

it curiosity or accident I stumbled across a law entrance 

test book in the later half of second semester, and after 

solving few legal propositions I started enjoying it, what 
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I found most intriguing was the fact that you can always 

give your own perspective and convince a third party or 

Judge why your proposition is better. And after reading 

works of few Jurists, I started appreciating the art of 

linguistic heritage and nuances of Legal knowledge 

blended with social sciences reflected through different 

Judgments and works that values Human rights and 

Justice intimidated me to Pursue law as a career.  

 

You have done your masters in law. How was your 

LLM experience at TISS, Mumbai? 

I wouldn’t say Academics was on my mind, but because 

I was not really interested in taking up employment after 

graduation. I decided to opt for LL.M. One-year LLM 

programmes does not allow the student to explore 

research avenues effectively but one of the unique 

features about TISS LL.M. programme was its multi-

disciplinary perspective on laws and the way they 

function in real life situations. Basically, field and 

intervention-based approach is followed in the course. 

One key component of this course is Field Work, which 

was in itself was an enriching experience. In five-year, 

law courses in National law schools, we are usually 

engaged with purely doctrinal or rule-based version of the 

law where students fail to reflect and critically on the 

moral role of the law and its relationship to the society. 

And most importantly, lawyers ought to be both effective 

researchers and persuasive writers. And Writing critically 

and convincingly about a complex issue of legal policy, 

requires a great deal of careful analysis and synthesis that 

can only come with practical field based comprehensive 

study and one-to-one supervision by someone who has 

worked through these kinds of issues. Through this LL.M. 

programme, I was able to work alongside experts to 

conduct my research on the problems with people living 

in slum, issues of unemployment of seasonal Brick Kiln 

workers and Working, effectiveness of Police Complaints 

Authority and Dongria Kondh Tribal community of 

Niyamgiri and drafted a Model Bill as well on Rules of 

Procedure for functioning of Police Complaints Authority 

as well. Then there is one more component of Foundation 

Courses which is compulsory for all the Schools of TISS, 

where subjects like Economics, Globalization, Sociology, 

Culture and Society, Development and Political theories, 

Sociology of Gender, Feminism etc. are taught by subject 

experts from the related field. 

 

What prompted you to choose teaching as a career? 

What is your advice to students who wish to pursue 

career in academics but are confused between 

litigation and academics? 

Before the penultimate semester during my LL.M. and I 

was actually confused and unsure whether to opt for 

Academia or Policy Think Tank which continued till the 

end of course. But I believe its ok if one is confused 

before making an informed decision. Sailing in two boats 

is never an option, as you will be doing an injustice both 

to yourself as well as your employer. That’s where I 

decided to Join academics and appeared UGC-NET and 

luckily, I qualified. I remember one of my professors 

telling: “Choose a job, from where you come home 

satisfied and with a Smile on your face”. If you compare 

corporate lawyers with academia, It offers none of the 

monetary incentives that taking such jobs can, but one 

must realise that if he/she intends to make a career in 

academia he gets wide range of exposure to research and 

ideas and everyday bring with it a new challenge. 

 

Tell us about your teaching methodology. How do 

know engage with your students? 

I believe that Classroom should not just be the Instructor’s 

Castle, therefore I teach students to doubt, to think, to 

communicate, to question and to learn from mistakes but 

most importantly have fun in their learning. I believe no 

book or Internet can ever teach about the sense of 

reflexivity towards the students and to understand and 

appreciate their Aspirations. I got to understand over a 

period of time during this pandemic that class lectures is 

not merely about enrolment and number of students. It 

also includes effective participation in curricular 

processes by negotiating through social barriers. And for 

online learning through digital Platforms We have to 

understand how the students are also from the other side 

of the digital divide which makes them vulnerable to a 

disadvantage if digital modes become the mainstay of 

education, Unless they receive consistent hand-holding, 

they tend to remain on the margins and eventually drop 

out or lose interest. It is therefore necessary to think 
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deeply and make innovative research-based engagement 

both among peer groups and Teacher-student level on the 

extent to which online education can be deployed to help 

enhance the access and success rates. Depending upon the 

subject, the teaching method varies for effective 

participation of Students.  

 

What is the importance of mooting, publication and 

internships in a law student life? 

I would not wish to curtail such freedom by making legal 

research papers or moots compulsory during law school 

for anyone. This will only worsen the pressure that the 

sometimes overly competitive law school peer group face 

and negatively impact growth. 

 

How important a role do you think law school plays in 

shaping one’s career? 

The theoretical and the practical aspects of studying law 

are divided by a fine line of critical thinking and analysis 

which can be put into effective usage. Take for example 

an instance where the culmination of a research-oriented 

topic could be used for framing policies in the legal 

domain. As the saying goes that knowledge without its 

application is meaningless, theoretical ideas 

supplemented by practical usage can go a long way in 

grooming a law student for achieving a successful career 

at the best law firms and companies in India. 

 

According to you what is the thing that a law student 

should not miss during law college life? 

First, when law student opts for law programme for 

his/her future profession whether by choice or accident, 

they need to devote for five continuous years minimum to 

learn the basics of law. Then along with academic 

performance they must start building up other skills like 

participating in moot competitions, paralegal activities, 

clinical exercises, internships etc., so that they can be 

professionally ready after five years of academic journey 

in law. They must also be updated with recent happenings 

whether it is at national or international level, as it is 

essential to understand ‘law in action’ rather than law in 

texts and statute books.  

 

What is your opinion on the Indian legal education 

system? 

Law has to be studied with reference to society and its 

interaction with other branches of knowledge. 

Engagement with social problems and movements make 

legal education relevant and contextual. This is missing 

from the curriculum of Law schools. The significance that 

clinical legal education has not been realized due to lack 

of decentralised approach. For this to happen, a holistic 

and institutionalised approach to curriculum planning and 

development is necessary, and each university needs to 

take it up as a primary responsibility upon themselves. 

Our education system at present rewards studiousness 

over independent thought.  

 

What is the future of legal education post COVID-19? 

Your take on that? 

The unprecedented change in status quo to a completely 

new standard operating procedure in legal field from 

Traditional mode will be the biggest hurdle. The approach 

has to be from Top to bottom.  

The market potential of future online and remote access 

education can be realized by looking at the enrollment 

rate through e-learning platforms like edX and Coursera 

which provides user with multiple options to choose 

courses from best universities in the world without any 

physical barrier and time constrains. Post COVID online 

platforms for delivering degrees and diplomas will gain 

significant momentum, but the platforms with 

coordinated accessibility and affordability will be the 

dark horses, which will attract the maximum number of 

students.  

Over the period of time Indian law schools have resisted 

the concept of distance learning and Diploma offerings 

through different platforms, but it will be pertinent to see 

how the traditional schools accept the new challenge from 

several industrial players, since the cycle of Infrastructure 

in the form of physical structures and hiring faculties with 

(n+1) qualification from premiere schools without 

exposure to online platform will bear no or least 

significance when it comes to deliverables in terms of 

efficient online teaching, since virtual classrooms will be 

the new normal.  

Shift From “Must Have” Degree to “Good to Go” 

Degree. The global demand for enhanced and continuous 

communication, collaboration and Online research will in 

all probability create a new virtual world that will see a 

complete change in client-business relationship being 

moderated by a lot 0f intermediaries.  And this will lead 

to a situation where only a collective few will be engaged 

as legal professionals while others and majority will take 

jobs pertaining to legal services that will regulate the legal 
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market. This will lead to alternatives to five-year 

programs that we have for integrated law making it a good 

to have degree but not a must have. Because the focus will 

shift to skill-based learning, which is community centric, 

and can complement the core professional courses of 

Law. New competition will also rise from non-law 

software industries that will attract more potential 

candidate to get engaged in providing complimentary 

services, which are related to law. And this will result in 

decrease in Tuition fees and other such exorbitant charges 

that are taken by law schools at present.  

 

What would be your parting message to our readers 

who are primarily law students and young lawyers? 

My advice would be to work with sincerity and to have an 

attitude to learn and develop your skill set. The 

quintessential requirement for achieving the most 

satisfactory result is when it is done through honest and 

straight forward means. With my limited experience one 

thing I have understood is that it does not matter what one 

learns, but that which allows one to be a learner is a 

critical ingredient. Being open to learning is an attitude 

and not just a skill. This can always help one to be 

successful in a particular field.  

 

 

The interview was submitted by Adarsh Kunthia.

 

 

       Click Here, to visit the website. 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly
https://www.juscholars.com/blog-writing
https://www.juscholars.com/blog-writing


JUS WEEKLY  May 2020, Issue 3 
 

37 
 

Email: jusweekly@gmail.com                                      w: https://www.juscholars.com/jus-weekly  

 

 

CALL FOR ARTICLES FOR JUS WEEKLY 

 

Jus Weekly: 

Jus Weekly is an upcoming open access e-magazine acclaimed for original ideas and academic honesty. The editorial 

board of the Jus Weekly invites articles, notes, case comments and book reviews. 

 

Eligibility: 

The invitation is open to all students (not restricted to law students), academicians, lawyers and other esteemed 

members of the legal fraternity. 

 

Topic: 

The participants can select any topic related to law. 

  

 

Guidelines for Contributions: 

• All articles must be submitted in English Language only. 

• Length of the article must not exceed 1500 words. (Relaxation as to word limit may be permitted) 

• Co-authorship is allowed. 

• All submissions must follow the uniform style of citation. 

• All submissions shall be made to jusweekly@gmail.com. 

• Details of the author(s) shall be provided in the body of the email or as a cover letter. 

• The copyright will rest with the author if the article is not selected for publication.  

 

 Assessment criteria: 

The articles will be marked on the following points. You should meet the following standards in order to qualify: 

• The article should meet professional standards and be of publishable quality. 

• All the sources of the information should be acknowledged. 

• Editor’s discretion is final regarding winners. 

 

 

 Publication: 

 

As this is not a competition but a Call for articles, all articles meeting the required criteria will be published for 

free. On publication, certificate of publication shall be issued. (Individual certificates for each author, in case of co-

authorship) 

 

Note: Please visit the website once to access updated notification. (https://www.juscholars.com/) 
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