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THE CONSUMER PROTECTION LAWS OF INDIA AND EUROPEAN LAWS: A 

COMPARATIVE ANALYSIS 

By: Harshita Pareek and Gautam Narayan Pareek  

We live in a time wherein marketing practices are focused 

on the consumers and their needs, wants, and desires. Our 

society has shifted from the doctrine of ‘Caveat Emptor’ 

(Let the buyers beware) to the doctrine of ‘Caveat 

Venditor’ (Let the sellers beware). Yet, to reach target 

markets and build brands advertisers sometimes overstep 

social and legal norms. The consumers, if not highly 

protected by law, will be exploited in the market. In such 

a case it is important that the consumer laws of a country 

are strict enough to ensure that the consumers are 

protected and aren’t helpless before false and misleading 

marketing practices. 

This article focuses on comparing the Consumer Rights 

Directive of the European Union and India’s Consumer 

Protection Act 2019 and analyses the differences between 

the two in light of marketing practices. During the 

comparison, it was found that the Consumer Protection 

Act, 2019, did not cover several aspects in regards to the 

upcoming marketing and advertising trends. The analysis 

also reveals certain suggestions to tighten the consumer 

laws in India in order to further reduce the unfair trade 

practices.  

 

Misleading advertisements 

Misleading advertising is consistently the most 

complained about issue for European consumers. 

Consumers are bombarded with more than 1500 

commercial messages a day. For most companies, the 

question is not whether to communicate but rather 
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what to say, how to say it, to whom and how often. To 

reach target markets and build brand equity in the market 

advertisers sometimes overstep social and legal norms. 

The first consumer protection efforts in the EU in the 

1970s aimed at removing impediments to the integration 

of the internal market. The 1986 Single European Act 

explicitly recognised consumer protection as a policy aim 

within internal market policies. The 1992 Treaty of 

Maastricht elevated consumer protection to an 

independent policy area for the first time and obliged the 

Community to work on a high level of consumer 

protection without requiring a direct connection with 

single market integration. With the entry into force of the 

Lisbon Treaty in 2009, the Charter of Fundamental Rights 

of the European Union became legally binding, 

acknowledging the marketing dimension of consumer 

protection. 

 

Certain laws are imposed by the European union to check 

the safety of consumers which are analysed and 

mentioned below:  

• The information requirements under Article 7(4) of 

Directive 2005/29/EC include informing the consumer 

about the trader’s complaint handling policy. The 

Fitness Check of consumer and marketing law findings 

show that that information is most relevant at the pre-

contractual stage, which is regulated by Directive 

2011/83/EU and this thus prevents a consumer from 

getting deceived.12 

• Directive 2005/29/EC does not prevent Member States 

from adopting provisions to protect the legitimate 

interests of consumers with regard to aggressive or 

misleading marketing or selling practices in the 

context of unsolicited visits by a trader to a consumer 

which thus leads to better understanding of the 

consumer about the product 

• Article 6(2) states that any marketing of a good, in one 

Member State, as being identical to a good marketed 

 
1 Directive 2005/29/EC 
2 Directive 2011/83/EU 

in other Member States, while that good has 

significantly different composition or characteristics, 

unless justified by legitimate and objective factors is 

considered to be a malpractice. This provision doesn’t 

allow the customer to be tricked by the seller into 

buying their product by the appearance of their 

product. 

• Article 9 lays down certain rules for the against the 

aggressive and misleading in-person selling which are 

justified on the grounds of consumer protection 

 

The European Union also introduced DIRECTIVE 

2006/114/EC OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL on 12 December 2006 in which 

provides the guidelines for the action taken by the 

European states for the protection of its citizens against 

Misleading advertisement: - 

• Article 5 of the directive states that the member state 

(of the EU) should take some action to combat the 

problem of misleading advertisement, and it also laid 

down certain ways to do it: - 

➢ Formation of legal provision or organization 

regarded under national law as having a 

legitimate interest in combating misleading 

advertising or regulating 

➢ Taking legal action against such advertising 

➢ bring such advertising before an 

administrative authority which is competent 

either to decide on complaints or to initiate 

appropriate legal proceedings. 

 

• Article 5(4) of the directive states that Member States 

may give the power to the courts or administrative 

authorities allowing them the power to bring to an 

end the advertisement which has been ordered by a 

final decision to eliminate the continuing effects of 
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misleading advertising or unlawful comparative 

advertising by publication of the order or publication 

of the corrective statement 

 

• Article 7 of the directive states that this directive shall 

not stop the Member States from retaining old 

provisions or adopting new provisions for ensuring 

protection of consumers, with regard to misleading 

advertising.3 

It can be clearly seen from the above directive issued by 

the EUROPEAN UNION that the consumer protection is 

the primary concern for its government and thus the rights 

of the consumer should be protected. These directives 

were introduced by the EU in the year 2005 and 2006 

whereas in India, law against misleading advertisement 

was launched in the year 2019 (Consumer Protection Act 

2019) and this gap of 13-14 years has led to the countries 

which are member of the European union to develop 

authorities and legal provision in such a way that the 

consumer rights would flourish but on the other hand in 

India, this process has just started and it would take years 

for the consumer rights to develop. 

 

Influencer Advertising 

A new development in marketing on digital media is the 

rise of “influencer” advertising, where influential 

individuals with large followings advertise products 

through sponsored posts or videos on their respective 

platforms, such as Facebook or Instagram. These 

influencer posts blend in with the normal content created 

by these influencers, and it is therefore important that the 

influencer makes it clear whenever a post is an 

advertisement. This is in part because the consumers have 

the right to be aware of when a product is being advertised 

to them and when it is being recommended based on pure 

 
3 DIRECTIVE 2006/114/EC 
4 The Consumer Protection Act, 2019 
5https://www.businesstoday.in/current/corporate/social-media-

influencer-to-be-soon-on-advertising-regulators-radar-asci-

advertising-standards-council-of-india/story/383739.html 

enjoyment with no financial or other consideration 

involved in the post. 

The Indian Consumer Protection Act, 2019, does not have 

any sections that regulate this new, particular type of 

marketing.4 The Advertising Standards Council of India 

(ASCI) was reported in October 2019 to have been in the 

process of framing regulations to govern influencers5, 

however, at the time of writing this paper in February 

2020, these regulations have yet to surface. These lacunae 

have major implications for Indian users of popular social 

media platforms. Indian influencers have no legal 

obligation as yet to disclose advertisements, affiliate links 

and sponsored content, and will continue in this vein until 

the regulations are made effective. 

The European Union has left the topic of influencer 

advertisements in the hands of the nation-states’ 

legislatures and courts, resulting in different standards 

across the Union. Germany has some of the strictest 

regulations for influencers in the Union. Advertising 

disclosures are regulated by the Landesmedienanstalten, 

or the State Media Authorities, which uses Germany’s 

strict advertising legislation to regulate influencers just as 

they would companies. 

There are 2 statutes which are used to regulate influencer 

advertising in Germany– 

• Section 5a (2) of the Act Against Unfair 

Competition, 2019(Gesetz gegen den unlauteren 

Wettbewerb) which forbids omission of material 

information, ambiguous provision of material 

information and untimely disclosure thereof. 6 

 

Failing to disclose sponsored content and affiliate links 

can completely change the opinion that the consumer may 

have had of the content. They are misled to believe that 

the opinions stated in the content was the genuine opinion 

6 Act Against Unfair Competition 2019, Section 5a (2) 
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given by the influencer, without any monetary or other 

kind of consideration backing up said opinion. This is 

thus interpreted under Section 5a (2) to be an omission of 

material information. 

• Section 6 of the Telemedia Act 2007, 

(Telemediengesetz) directs that commercial 

communications must be clearly identifiable as 

such, and that the entity that directs such 

communications must be identifiable as well. 

Promotions and discounts offered and their 

conditions must also be clearly indicated and 

accessible.7 

 

This Section is used in conjunction with the Unfair 

Competition Act to enforce the disclosure of sponsored 

content as advertisements. It also forces influencers to 

disclose the commission they would receive from their 

affiliate links and discount codes.Influencers can face 

fines up to fifty thousand Euros if they fail to comply with 

the Telemedia Act. 8 

Additionally, in Germany, the Federal Court of Justice 

(Bundesgerichtshof), the country’s equivalent of a 

Supreme Court, noted that the standard practice to mark 

sponsored posts and content with the phrase “sponsored 

by”, may not work well in Germany, as the average 

German would probably not understand what the phrase 

means.9 

To aid influencers in the quest to disclose all their 

sponsored content, the Landesmedienanstalten created an 

infographic that simplify and consolidate the 

requirements laid down by the Unfair Competition and 

Telemedia Acts, as well as some rules created by the 

authority itself. The infographic instructs influencers on 

how to mark their content if they purchased the product 

themselves, were sent the product by the company, 

 
7 Telemedia Act 2007, Section 6 
8 Id at Section 16 (3) 
9 BGH I ZR 2/11 (6th February 2014) 
10https://www.die-

medienanstalten.de/fileadmin/user_upload/Pressemitteilungen/KEK

/Dokumente/FAQ-Flyer_Werbung_Social_Media_02.pdf 

include affiliate links in their content, and if they were 

paid money or other forms of consideration by the 

company to promote the product. This step was taken to 

simplify the process of becoming compliant with 

Germany’s strict advertising laws and help influencers 

avoid hefty fines.10 

 

Therefore, it can be said that India has a long way to go 

in the area of influencer marketing regulations, until it 

catches up with other countries of the world that already 

have substantial legislation in place to regulate the 

activities of so-called internet influencers. There is, 

without a doubt, a need for strict regulation and sanctions 

that serve as deterrents to influencers. 

Another key difference between India and the European 

Union lies in the forum of redressal of consumer 

grievances. The European Union, keeping in mind its size 

and the transnational nature of transactions within its 

boundaries, established an online dispute resolution 

platform to allow consumers to address grievances 

against online sellers. This forum is used to resolve 

consumer disputes related to online purchases in a quick, 

efficient manner. India does not, at this juncture, have 

such a forum. It only has a system in place to log 

complaints online that will be addressed in a physical 

Consumer Dispute Redressal Forum, and a private, online 

mediation forum. This can prove inefficient in India as the 

number of online consumers increases year by year.1112 

 A lacuna in the Consumer Protection Act, 2019 exists in 

the fact that it does not specify that traders need to make 

easily available and accessible their complaint handling 

policy. This was addressed in European Union Directive 

2011/83/EU. If a consumer cannot see how a trader will 

process their complaints, they will have no guarantee that 

the trader will even process their complaints at all. The 

11https://ec.europa.eu/consumers/odr/main/?event=main.complaints.

screeningphase 
12https://onlinemediationcenter.ac.in/online-services/ 
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Consumer Protection Act of 2019 thus fails to protect 

consumers in this regard. 

 

Conclusion 

In the 21st century, marketing practices occur all around 

us. With a growing number of buyers and sellers in the 

market, the rights and interests of the consumer must be 

protected. The new Consumer Protection Act, 2019 

covers more aspects than its predecessor i.e., Consumer 

Protection Act, 1986, specifically in regards to the 

inclusion of provisions that need to be followed by e-

commerce platforms such as Alibaba, Amazon, and eBay, 

etc. as well as laws regarding false and misleading 

marketing and advertising practices, however, this act 

does not have any provisions to deal with the new 

Influencer Advertising concept which is growing 

extremely fast and though The Advertising Standards 

Council of India (ASCI) has reported in October 2019 to 

have been in the process of framing regulations to govern 

influencers, but, at the time of writing this paper in 

February 2020, these regulations are yet to surface. It is 

currently quite important to ensure that consumers are 

made aware of their rights, privileges and that businesses 

and vendors are made aware of the repercussions of 

indulging themselves in unfair trade practices. 
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COVID-19 AND CONTRACTS 

By: Riddhi Daga and Akansha Uboveja 

 

Introduction 

Throughout and history, the worst fear of humans is war. 

But have you ever thought what is worse than the war? 

What the soldiers from so many years are trying to fight 

from? It’s the infectious disease that has wiped out half of 

the human race throughout history. It is the best bio-

weapon anybody could have to win the war without even 

starting the one. The coronavirus outbreak is not new to 

the human race. Before coronavirus, so many viruses and 

flues that have taken the lives of humans more than any 

world wars. We have seen from 1918 – the influenza 

pandemic that took lives of 50-100 millions of people, the 

number surpasses the death toll of World War-1. 

As we know the coronavirus is spreading rapidly 

throughout the world which started from Wuhan, China 

and now its claws have reached out to almost every part 

of the world. Its outbreak has shunned us from the core, 

the most predictable solution we can have is to shut our 

countries down, to halt the markets, international ports, 

cinemas, malls etc. So the question arises what happens 

to the contracts at such times? Do the force majeure clause 

is used as a defence? Or the liability clause is activated 

for non-completion of the contract? Or the impossibility 

for the contract or unforeseeable act is used as a defence 

in case of absence of force majeure clause? Or will it lead 

to frustration of contract?  

 

Indian Jurisprudential Contracts during pandemic 

times- 

One cannot simply get out of a legally binding agreement 

easily or on whims as Contact laws based on the principle 

of “pacta sunt servanda” (Latin for “agreements must be 

kept”), but again exceptions do exist and two of the most 

common way to get out of a contract is through force 

majeure events and doctrine of frustration. 

Concept of Force Majeure  

 “Force majeure” or in simple terms “Supreme force” is a 

clause usually present in contacts describing an 

unexpected, external event which renders performance of 

contractual obligation impossible. This particular term as 

such is absent and not specifically defined in the Indian 

Contract Act, 1872, but section 32 and section 56 both 

together govern the same. Section 32 deals with the 

compliance of the agreed terms in case of happening of 
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an incident whereas section 56 set aside contacts for an 

unlikely event. This clause usually includes natural 

disasters such as floods, earthquakes, weather 

disturbances and human activities such as war, political 

instability, terrorist attack etc. 

Court usually construed force majeure clause narrowly. It 

only tends to cover those cases which are listed. For 

example in 2016, when the government of India, without 

any prior notice declared the demonetization of the Indian 

currency notes and due to it, the economy was badly 

stroked. The parties tried to terminate the contract and 

termed demonetization as the force majeure. The Central 

Electricity Regulation Committee (CERC) recently held 

“demonetization” as a valid threshold to invoke the force 

majeure clause that was entered upon by the party13. After 

that, a new dimension to interpret the clause was 

recognized. 

In the case of Energy Watchdog v. Central Electricity 

Regulatory Commission & Ors.14 the Supreme Court of 

India restated the law of force majeure and laid down the 

following guidelines to be mindful of while invoking a 

force majeure clause:   

1. The very basis of such clauses is that the events are 

beyond the reasonable control of the parties and in 

such conditions, parties cannot be held liable for non-

performance of obligations under the contract. 

2. While analyzing the force majeure clause, it is also 

necessary to analyze if best endeavours have been 

taken to mitigate the force majeure event. 

3. For an event to qualify as a force majeure, the same 

must be unforeseeable by the parties.  

4. The event has rendered the performance impossible 

or illegal. 

Thus, if the force majeure clause is already in the contract 

then the party can go to the court and prove they don’t 

have any other option left to fulfill the contract but, to 

apply for the force majeure clause.  

 
13 Cercind.gov.in. 2020. [online] Available at: 

<http://www.cercind.gov.in/2018/orders/95-MP-2017.pdf> 

[Accessed 21 April 2020]. 

 

Whether Force Majeure clauses can be invoked in 

light of current pandemic? 

Being contractual in nature the scope of Force Majeure 

clauses to a large extent depend upon the wording of such 

clauses. In the case Lebeaupin v. Crispin15 where court 

while discussing the extent of such clauses held that “A 

force majeure clause should be construed in each case 

with the close attention to the word which precedes or 

follow it and with due regard to nature and general terms 

of the contract.”Thus where such clauses contain the 

situation of an epidemic or pandemic as force majeure 

event, COVID 19 seems to fit very well given the WHO's 

announcement of it as a pandemic. 

Next up is the situation where a Force majeure clause 

contains words such as “extraordinary event or 

circumstances beyond the reasonable control of the party, 

etc," where incorporating them makes this particular 

clause wide in nature. It may give an edge to the party 

approaching the court to invoke the clause but it will 

eventually boil down upon the courts to how to construe 

them in line with the current circumstances.  

Another potential option can be the invocation of phrases 

such as “governmental action or order, etc.” For example, 

recently The Ministry of Finance, Government of India 

vide an office memorandum dated 19.02.2020 recently 

clarified with respect to 'Manual for Procurement of 

Goods, 2017', and declared that in the event of any 

disruption in the supply chains due to spread of 

coronavirus in China or any other country, such situation 

will be covered in the Force majeure Clause (FMC) in the 

contract. It is further clarified that such a situation should 

be considered as a natural calamity and Force Majeure 

clause may be invoked, wherever considered appropriate, 

following the due procedure.16 

Now if we look the judicial response towards this 

situation, Delhi High Court vide order dated          21.4.20 

14 ((2017) 14 SCC 80). 
15 [1920] 2 KB 714. 
16 No. F18/4/2020-PPD, Ministry of Finance. 
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observed that “Lockdown prima facie in nature of Force 

majeure” where it put a stay on Bank guarantee 

invocation17  

Thus by the above discussion, we can conclude that 

having the term "pandemic" or "epidemic" in force 

majeure clause does make the invocation of such easier 

but again as we all are in a certain extraordinary situation 

certain other ways can also be opted to convince the 

courts. 

 

Doctrine of Frustration 

The concept of Force Majeure is present in common law 

as the doctrine of frustration which is based on the maxim 

"less non cogit ao impossibilia” which means that law will 

not compel a man to do what he possibly can’t perform. 

The source of the doctrine of frustration in English Law 

is the case of Taylor v. Caldwell18 where opera house, 

which was rented for organizing concerts was destroyed 

by fire, the contract was frustrated. This was because the 

very thing on which the contract depended on ceased to 

exist or if a certain thing happened. Thus it was held that 

for the doctrine of frustration it must be so that the nature 

of the contract is such that it would not operate if a thing 

ceased to exist.  

Thus even if the force majeure clause is absent, the party 

can approach the court under this doctrine which is 

imbibed in section 56 of ICA. Our Supreme Court while 

interpreting the same on a number of cases explained that 

for invocation of this doctrine the whole purpose of the 

contract must be a frustrated and mere change in 

circumstances will not suffice. In the case of Satyabrata 

Ghose v. Mugneeram Bangur & Co.19 it was held that "If 

an untoward event or change of circumstance upsets the 

very foundation of the agreement it can be said that the 

promisor finds it impossible to do the act which he had 

promised to do.” Again in Naihati Jute mills ltd v. 

Khyaliram Jagannath20 concluded that mere change in 

circumstances will not suffice. 

Thus Courts must be satisfied that the whole purpose of 

the contract is frustrated and not just the current pandemic 

has altered the circumstances. This was evident when 

recently Bombay high court in Standard Retail Pvt. Ltd 

vs M/s G. S. Global Corp & Ors,21  held that-“Current 

Lockdown mere change in circumstance and be for a 

limited period. Thus cannot come to the rescue of the 

Petitioners to resile from its contractual obligations with 

the Respondent No. 1 and (sellers) of making payments.” 

 

Conclusion 

Thus from above all discussion we can conclude that 

since force majeure depends on the terms what has been 

incorporated in it and doctrine of frustration on whether 

the purpose of the contract be fulfilled or not, an absolute 

dilution of all the contracts is not possible even in this 

difficult times. What can also be done is that certain 

adjustment regarding price or amount of goods, etc can 

opt to deal with the issue harmoniously because only 

cooperation can save humanity from the current crisis.   
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155525> [Accessed 22 April 2020]. 

18 (1863) 3 B & S 826. 
19 AIR 1954 SC 44. 
20 AIR 1968 SC 522. 
21 Commercial Arbitration Petition (L) NO. 404 OF 2020. 
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PERSONAL DATA PRIVACY, PROTECTION AND SAFETY IN THE E- 

CONTEXT WITH EMPHASIS ON CYBER LAW 

By: V. Krishna Laasya 

 

This Article on the effects of Data Privacy and Protection 

of Individuals has been chosen for a detailed analysis on 

the causes of frequent altercations between the 

individuals, web sites and the Governments. It seeks to 

adopt a modern approach by analysing the various modes 

of virtual world and its impact on the preferences of 

today’s youth. This Article seeks to question if the online 

processing of data and lack of privacy is worth the modern 

technological advancements in the society today. 

 

Introduction: 

Privacy is that aspect that individuals can rightfully claim 

that their personal data regarding their hobbies, their 

residence, their fancies not be made available to others 

and that if the data is to be available to others, it must be 

only after the individuals can be said to possess control of 

ownership over the data subject to such privacy. 

According to the Black’s Law Dictionary22 privacy can 

be summed to be non- interference into a person’s life by 

public especially with matters the public is not concerned.  

Article 1223 states that no one can shall be subjected to 

interference with a person’s family or home. Article 1724 

states that no one shall face interference that is either 

unlawful or arbitrary. Article 8 brings in aspects of 

interference by a public authority except according to law 

and unless it is essential in light of protection of morals of 

a healthy society25. 

 
22 Black’s law Dictionary by Henry Campbell Black, 6th Edition by 

Publisher’s Editorial Staff, St.Paul, West Publishing Co. 1990. 
23 Article 12 of Universal Declaration of Human Rights (1948) 
24 Article 17 of International Covenant of Civil and Political Rights 

(16 December 1966) 
25 Article 8 of European Convention on Human Rights (signed- 4 

November 1950) 
26 Govind v. State of Madhya Pradesh, 1975 AIR 1378 1975  SCR 

(3) 946 

Right to Privacy has been enshrined in Article 21 of the 

constitution, which though not explicitly involved, has 

evolved through precedents in the Indian Courts of Law. 

Right from Govind v, State of Madhya Pradesh26 (privacy 

is not an absolute right), to Maneka Gandhi v. Union of 

India27 (subscribing a procedure to authorise personal 

liberty) to Naz Foundation case28 (homosexuality 

circumscribing right to privacy), Right to privacy has 

been embedded in the Constitution and is of utmost 

importance and is at par with Right to Life in today’s era. 

 

Privacy Bill, 201129: The Bill has been established to 

support that an individual has privacy even in the basic 

systems of personal correspondence, phone conversations 

and electronic mail to an extent and to high end amenities 

like surveillance, banking and medical services and 

facilities. The Punishment inflicted has been fixed with a 

fine of Rs. 5 lakhs. 

 

OECD Principles: the Organisation for Economic Co-

operation and Development30 has issued guidelines on the 

relevance of data protection on an international forum 

proving to be a form of holy manuscript today. The 8 

Principles of National Application: 

1.1 Limitation of Collection principle that states that only 

lawful collection can be permitted under the rules of 

privacy. 

27 Maneka Gandhi v. Union of India- 1978 AIR 597, 1978 SCR (2) 

621 
28 Naz Foundation v. NCT Delhi WP (C) No. 7455/2001. 
29https://www.indiatoday.in/india/story/right-to-privacy-

fundamental-right-parliament-1031136-2017-08-24. Originally 

published by Prabash K Dutta on August 24, 2017. Last accessed- 

21-04-2020. 
30 OECD- Established- 30-09-1961. https://www.oecd.org/india/. 

Last accessed- 21-04-2020. 
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1.2 Data Quality Principle that revolves around the 

barriers that data application, protection and privacy 

cannot exceed. 

1.3 Purpose Principle that requires that data collected 

must be specified as to the reason and the usage of the 

same. 

1.4 Limitation of Use Principle: it states that the data 

collected must not be disclosed except when 

especially provided to be declared by law. 

1.5 Safeguard of Security Principle that seeks to protect 

data against alteration or deletion of data. 

1.6 Openness regarding the policies and other practices 

by the Government or other users of data. 

1.7 Individual Participation Principle that confers on 

Individuals the right to verify if a data controller has 

right over certain information relating to the 

individual or not. 

1.8 Accountability Principle: Data Controller must 

assume responsibility regarding accordance with law 

and its principles. 

 

Impact of Technology and Ill- Effects31: Though there 

has been technological advancement to massive levels, it 

is pertinent to note that it has brought with unwarranted 

attention and a growing tumour of personal data 

violations. 

Websites today not only collect information explicitly 

through surveys, feedbacks, orders, online deliveries but 

also implicitly through cookies and tracking software. 

Mass undisclosed information is on the rise as it warrants 

for third parties to make a summarised analysis by 

collecting information for advertising purposes32. One of 

the measures undertaken for this purpose includes 

“cookies” which is a code that is generally on a computer 

and it stores personal information and preferences of the 

 
31 Law Relating to Computers, Internet and E- Commerce by Nandan 

Kamath. 5th edition reprinted in 2019, Forwarded by N. R. Madhava 

Menon. Published by Lexis Nexis. 

consumer. It is generally used as a tracker that stores 

information from the site visited by the consumer. 

Unfolded in the Indian Information Technology Act, 

2000: Though the concept of data privacy has been 

discussed only in a short snap under Section 72, it 

establishes it an offence to cause a breach in the 

confidentiality or privacy. It sums it up as if any person 

has secured access to electronic record, book, register, 

information, document or other material is to be punished 

with imprisonment which may extend to two years or fine 

of one lakh or both. 

Its of a narrow perspective as it only relates to those 

offences that are made by officers in charge and not of a 

person who has committed an offence. Online privacy has 

not been adequately addressed and thus malicious use of 

online data is still a pending question. 

 

Personal Data Protection Bill, 201933: has been 

introduced by India that sought for protection of data of 

every individual and an authority called the Data 

Protection Authority has been appointed for the same. 

The personal data can be said to be kept in check, that 

which is accessible by the Indian Government, Indian 

Companies, foreign companies that deal with the personal 

data of Indian Individuals. 

It states that data can be processed, collected and analysed 

only if the individual gives his/her free consent and 

confers certain rights on the individuals as to the 

amendment of his/her data, verify if data has been 

processed and whether data can be continuously 

processed or not. 

Express consent is not needed only when its for an 

emergency in medical terms, by legal institution 

32 http://www.legalserviceindia.com/articles/Data_Safety.htm. Last 

accessed- 21-04-2020 
33 https://www.prsindia.org/billtrack/personal-data-protection-bill-

2019. Last accessed – 21-04-2020 
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proceedings or a State fulfils duty to provide for certain 

amenities to the individual. 

Offences and Penalties have been imposed as punishable 

with fine of Rs. 5 crore or imprisonment up to 3 years or 

both, if it’s a scenario of failure to contain the data audit. 

The Bill has amended the Information Technology Act, 

2000 and sought to delete the provision that deals with the 

failure of protection of data by companies. 

 

US position to curb misuse: The Federal Trade 

Commission has played a key role34 to curb the misuse by 

recognising core principles like Awareness, Security and 

Consent. It has also brought that the norm that self – 

regulation is the best means to ensure that the information 

is traded fairly and stored efficiently.  

Another important initiative is the Children’s Online 

Privacy Protection Act, 199835 which addresses websites 

dealing with children below 13 years as that the operators 

must post a notice link of the practices from the site where 

they collect the information.  

A development to curb the same includes Seal 

Programmes that require the website licensees to submit 

to compliance monitoring to deal with more fair 

information practices. 

 

Data Protection in UK: The Data Protection Act, 199836 

was introduced that dealt with both paper based data and 

online context as well. Section 15(2) clearly emphasis on 

action to be taken in case of a knowing breach committed 

by the data controller and whether it falls within the ambit 

of personal data disclosure or not. 

Conclusion: 

Thus, the article sought to approach on the aspects of data 

privacy in not just the country of India, but also US and 

UK which have developed laws through the Federal 

Trade Commission and the Data Protection Act 

respectively.  Data Protection has been analysed from an 

individual’s perspective and this has paved way to a 

summarised analysis on the  aspects of the rights that the 

individual possess and the ambit that data protection can 

be valid for. 

A major shortcoming in the Indian territory is the absence 

of a codified and a stand-alone Data Protection Act. The 

need for the hour is still in a bill stage and is not able to 

take a step ahead and bind the people under a separate Act 

for the same. Thus, the Purpose of the Article can be 

summed up as curbing the menace of unlawful data 

collection, abuse of disclosure of data and data misuse in 

the wrong hands by introduction of reforms and policies 

for the same. 
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TRANSGENDER BILL: A CRITICAL ANALYSIS 

By: Anamika Chhabra 

 

Abstract: 

Throughout our lives we've been told that sex and gender 

are synonymous men are "masculine" and women are 

"feminine". Girls should prefer pink; boys should prefer 

blue. Clear, set codes of gender are neither eternal, nor 

universal. The problem is that many people who do not 

follow such limited social limits are experiencing a 

spectrum of abuse and aggression. Such groups of people 

who fall outside of the traditional realms of gender are 

known as Transgender people. 

 

Definition of a transgender person:  

The Bill identifies a transgender as one whose identity is 

incompatible with the identity assigned at birth. It 

includes trans-men and trans-women, individuals with 

abnormalities in intersex, gender-queers, and those with 

socio-cultural identities, such as kinnar and hijra. 

 

Problems Faced by Transgender:  

In India, the overall transgender population is around 4,88 

lakhs, according to the 2011 census. The people also 

repudiate them and they are a part of the extreme lower 

and cultural life. We have been exposed to gender 

inequality, racial abuse, brutality, denial of facilities and 

unequal treatment in public and private environments, 

exclusion from social and cultural participation, isolation 

from family and community, lack of work opportunities 

as well as no educational opportunities also. 

 

 

 

The Constitutional Rights:  

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly


JUS WEEKLY  May 2020, Issue 1 

14 

 

Email: jusweekly@gmail.com                            w: https://www.juscholars.com/jus-weekly  

 

Although India has made substantial gains on transgender 

people's rights in recent years, most of them remain 

socially oppressed and deprived of basic rights, including 

the right to vote, own assets, marry, and claim formal 

identity either through a passport or other recognition by 

government. According to Article 14 and 21 of the 

Constitution, the right to equality before law and equal 

treatment of law is guaranteed. The right to choose one's 

gender identity is an integral part of living a dignified life 

which falls again within the scope of Article The Court 

granted  people the right to gender identity Therefore, 

they cannot be discriminated against on gender grounds 

because they are in violation of Articles 14, 15, 16 and 21. 

The Court also covers the gender identity referred for in 

clause (a) of Article 19(1) And held that 'no constraint can 

be imposed on one's personal appearance or dressing 

preference subject to the restrictions set out in Article 

19(2) of the Constitution. Given all these fundamental 

rights till date, they are still unable to live a better and free 

life under the world, though the rules, rights give them 

permission to have a good life, but in various parts of the 

world, mainly India, they have to fight and cry out for 

their rights in every region. 

 

Highlights of The Bill 

The 2018 Bill offers the transgender person the option of 

applying for a transgender identity certificate37.The 

Certificate application is sent to the District Magistrate, 

who in turn refers it to the District Screening 

Committee38. The District Magistrate then grants the 

transgender person a Certificate of Identification upon 

such committee's recommendation. 

In the NALSA case, the Supreme Court was concerned to 

"how the State and its authorities are either ignorant or 

unable to digest the inherent character and identity of 

transgender people39.  The Bill aggravates this issue by 

refusing to recommend any protocol to be adopted by the 

 
37 The Transgender Persons (Protection of Rights) Bill, 2018, s. 5 

38 The Transgender Persons (Protection of Rights) Bill, 2018, s. 6. 

District Screening Committee when interacting with the 

District Magistrate's request to it. 

However, the government has the power to prescribe the 

type and manner in which the Identity Certificate would 

be issued 40, but no guidance or safeguard is given to 

direct the government while framing the laws. 

• Prohibition of discrimination:  The bill 

prohibits discrimination against a transgender 

person, including denial of service or unequal 

treatment in reference to:  

o literacy;  

o employment; 

o medical care;  

• accessibility to or enjoyment of products, services 

and resources accessible to the public; freedom of 

movement;  

• Right of residency: Every transgender shall have 

the right of residence and shall be included in his 

household. If the immediate family cannot care 

for the transgender person, under the orders of a 

competent judge, the person can be put in a 

recovery facility. 

• Health services: The government has taken steps 

to provide transgender health services, including 

separate HIV screening centers, and gender 

reassignment surgery. The government must 

amend the medical curriculum to tackle 

transgender people's health problems, and 

provide them with adequate insurance schemes. 

• Literacy: Educational institutions sponsored or 

approved by the government concerned have 

transgender education, sports and leisure 

facilities for transgenders without discrimination. 

 Certification of identity for a transgender 

person: A transgender person can make an 

application to the District Magistrate for a 

certificate of identity, representing the gender as 

transgender.  

39 National Legal Service Authority of India v. Union of India, (2014) 

5 SCC 438. 

 
40 The Transgender Persons (Protection of Rights) Bill, 2018, S. 23. 
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• Government welfare initiatives: The Bill 

specifies that the government concerned must 

take steps to ensure the full integration and 

involvement of transgender people in society. It 

must also take measures to rescue and rehabilitate 

them, establish vocational training and self-

employment schemes which are responsive to 

transgender. 

 

Historic Verdict of Supreme Court: 

THE NATIONAL LEGAL SERVICE AUTHORITY 

VERSUS UNION OF INDIA & OTHERS 

The National Legal Services Authority (NALSA) was 

formed under the Legal Services Authorities Act, 1987 

and It has been actively involved in overcoming the 

problems that Transgender people face. It has also taken 

numerous measures to allow for the legal adoption of 

children by transgender people. 

 

 Facts 

The case involves Transgender complaints and their legal 

acknowledgement of gender as transgender individuals, 

and whether identification of them as male or female 

violates the Constitution. Previous laws in India 

recognize only males and females, and lacked any 

provision regarding transgender rights. The community 

has been exposed to discrimination in different facets of 

life due to the lack of legislation to protect transgender 

people. A Writ Petition was then filed before India's 

Supreme Court appealing for the legal recognition of 

transgender people as the Third Gender. 

Problematic features of the bill Recommended change by the community 

Definition: " Transgender person "means a person 

whose gender does not match that person's gender at 

birth and involves trans-man or trans- woman (whether 

or not that person has undergone sex reassignment 

surgery or hormone therapy or laser therapy). 

 Recommend explicitly identifying transsexual and 

intersex individuals and upholding the definition of 

transsexual by the Standing Committee: 'a person 

whose identity does not suit that person's gender at 

birth and includes transgender and transgender 

individuals (whether or not they have undergone sex 

reassignment surgery.) 

 

Criminalization of enticement to beg: Whoever 

compels or invites a transgender to engage in the act of 

begging. “Is punishable by law for a period not less than 

six months, but which may extend to two years and with 

fine.” 

 

As the Committee specifies "The provision is likely 

to be misrepresented in the garb of defending them 

against the other transgender persons. It is an open 

secret that most transgender people are abused under 

the laws of begging prohibition, even though they 

are not praying or actually present in public 

places”. We recommend gender based internal 

reservation for trans people and a strong anti-

discrimination provision with penalties, for 

educational and employment access. 
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Low punishments for violence against trans 

people: “Anyone threatens or injures or endangers the 

existence, protection, health or well-being of a 

transgender individual, whether mental or physical, or 

attempts to commit actions that involve physical assault, 

sexual abuse, verbal and emotional abuse and economic 

abuse; shall be punishable by imprisonment for a period 

not less than six months, but which may extend to two 

years and be finely punished.” 

 

The penalties for sexual violence against all 

transgender people ought to be equal to the current 

penalties for sexual violence against women, while 

the penalties for physical, mental, emotional and 

economic harassment should be equal to the 

penalties under existing law for such acts. Specific 

abuses faced by transgender and intersex people 

must be identified and strictly penalized, including 

forced conformism of the sex, hormone treatment 

and/or surgery, pseudo-psychotherapy based on 

aversion, forced marriages, stripping, etc. All trans 

people should have the right to be dealt with by 

female police according to their preference and 

should be kept in different cells with access to gender 

affirming treatment, legal aid and education. 
 

 

Conclusion 

The concept "life" does not connote pure presence of 

animals. Including the right to privacy, the right to 

integrity, etc., and all other aspects which make a person's 

life valuable must be widely interpreted. The word used 

in Article 21 is "female," hence the application of this 

right is not limited and is open to all gender persons. 

Transgender person now has the freedom to live in 

Dignity To be recognized within a liberal democracy 

means to be valued, to protect one's dignity and to have 

some access to public self-expression. An unvalued 

person becomes readily a victim or a scapegoat for other 

people's hatred and starts to see him or herself only 

through the prism of such hate and anguish. 

.
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BINDING NATURE OF SUPREME COURT DECISIONS 

By: Paras Panjwani 

 

The Declaration that: it is insistently the region and 

obligation of the Judicial office to state what the law is41 

fathoms the accompanying rule; that the Supreme Court 

is the last mediator of the law and its declaration42, that 

the regulation of partition of forces dole out the 

translation and revelation of law and all state activities to 

the protected courts and no position other than the 

Superior Courts can arrogate to themselves the ability to 

only and legitimately decipher, and set up for execution 

of law and the constitution.43 

By ideals of Article 13 of the Constitution, the revelatory 

intensity of the Court emerges from its power to 

pronounce laws which are conflicting with the 

Constitution and to proclaim them void. The Court is the 

last and changeless get together of maker of law.44 

Article 141 of the Constitution gives that the law 

pronounced by the Supreme Court will be official on all 

courts inside the region of India. The general standards 

set somewhere near the Supreme Court are appropriate to 

every individual including the individuals who are not 

involved with an order.45 

A special leave petition(SLP) doesn't without anyone else 

render the criticized choice a coupling point of reference. 

At the point when reasons are given by the Court for 

excusing a SLP, the choice draws in Article 141.46 A 

simple perusing of Article 141 clues at its broad and 

comprehensive nature. In situations where various 

petitions are discarded by the High Court vide a typical 

judgment and just one intrigue is recorded and the summit 

 
41 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
42 Rajeswar Prasad Misra v. State of West Bengal, 1966 (1) S.C.R. 

178. 
43 Cooper v. Aaron, 358 U.S. 1 (1958). 
44 P.  Kannadasan v. State of Tamil Nadu, A.I.R. 1996 S.C. 2560. 
45 Ganga Sagar Corporation v. State of Uttar Pradesh, A.I.R. 1980 

S.C. 286. 
46 Union of India v. All India Services Pensioners Association, A.I.R. 

1988 S.C. 502. 

court chooses it, the gatherings to the basic judgment 

ought to mediate during the procedures are going on in 

the Supreme Court and can't later argue obliviousness of 

such a fact.47 

The Supreme Court isn't just an established court however 

is at the highest point of the order of our legal framework. 

By ideals of Article 141, its choice is the tradition that 

must be adhered to. Its fundamental job is to decipher 

sacred arrangements and to advance administration by 

rule of law.48 Its job, in this way, is to truly decipher the 

law and choose cases preceding it, as per law.49 

 

 

Stare Decisis: Article 141 fuses the English law teaching 

of gaze decisis.50 The precept imagines that lower courts 

are limited by choices of higher courts.51 This tenet 

depends on the rule that laws that administer the general 

public everywhere ought to be fixed, positive and known. 

The principle ought to consistently be carefully clung to 

by the courts so as to maintain a strategic distance from 

disarray and uncertainty.52 

47 Shenoy and Co. (MIs) v. Commercial Tax Officer, Circle II, 

Bangalore, A.I.R. 1985 S.C. 621 
48 S.R. Bommai v. Union of India, A.I.R. 1994 S.C. 1918. 
49 Secretary, State of Karnataka v. Umadevi, (2006) 4 S.C.C. 1. 
50 Re-examining the basis of previous decisions, Smith v. Allwright, 

321 U.S. 649 (1944). 
51 Sakshi v. Union of India, A.I.R. 2004 S.C. 3566. 
52 Payne v. Tennessee, 501 U.S. 808, 827 (1991). 
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Ratio Decidendi and Obiter Dicta: A choice is 

restricting not in light of its decision yet by excellence of 

its proportion and the standards set down therein.53 The 

Ratio decidendi is the basic rule, the general reasons or 

the general grounds whereupon the choice is based as 

unmistakable from the unique quirks of a case, which 

offers ascend to its decision.54 

Obiter dicta are articulations which are not part of the 

proportion viz., perceptions by the Court which are not 

restricting proclamation of law.55 The obiter dictum is a 

unimportant perception or comment made by a court 

while choosing the real issue before it and these 

easygoing comments are thought of or treated as past the 

ambit of the definitive or usable piece of the judgment.56 

Well considered obiter dicta of the Apex court are taken 

as points of reference and authoritative under Article 

141.57 

 

Per incuriam: Incuria actually implies imprudence. A 

choice rendered in numbness of a past restricting choice 

of its own or of a court of facilitate or higher purview or 

obliviousness of the details of a resolution or of a standard 

having the power of law locks point of reference esteem, 

is one such special case and is portrayed according to 

incurium judgement.58 

 

Prospective Overruling:  This is presently an all-around 

acknowledged thought in dynamic. Planned revelation of 

laws is a gadget developed by the Supreme Court to 

abstain from reviving of settled issues and forestalls 

variety of procedures. This is fundamentally to stay away 

from pointless suit and is done in bigger open interest.59 

 

 
53 B.Shama Rao v. Union Territory of Pondicherry, A.I.R. 1967 S.C. 

1480. 
54 Krishna Kumar v. Union of India, A.I.R. 1990 S.C. 1782. 
55 Prithi Pal Singh Bedi v. Union of India, A.I.R. 1982 S.C. 1413. 
56 Arunkumar Agarwal v. State of Madhya Pradesh, A.I.R. 2011 S.C. 

3056. 
57 Mohd. Saud v. Shaik Mohfooz, A.I.R. 2009 Ors. 46. 

Supreme Court not bound by its own Decisions: The 

Constitution has not strongly instituted that Supreme 

Court will be limited by its own decisions.60[20] This is 

vital for legitimate advancement of law and standards of 

equity. No established ban keeps Supreme Court from 

leaving from its past choice.  

 

Advisory Opinion given under Article 143 is binding: 

Article 143 arrangements with the intensity of President 

to counsel the Supreme Court. Feeling communicated by 

the Apex court under this arrangement will be 

authoritative on all courts taking into account Article 

141.61 

 

Decision by a Foreign court: The choices of the English 

courts being only of powerful nature won't ipso facto 

legitimize an application to rethink a previous choice of 

the Supreme Court.62  

 

Conclusion 

The Supreme Court of India is on the highest point of the 

pecking order of courts and subsequently it is basic for its 

choices to have an irrevocability joined to them. This 

conclusion can just originate from the coupling idea of 

these choices with the goal that an end can be set apart to 

the prosecution procedure. Subsequently, the coupling 

idea of the Supreme Court choices is a significant part of 

the equity conveyance framework in the nation.  

 

58 Central Board of Dawoodi Bohra Community v. State of 

Maharashtra, A.I.R, 2005 S.C. 752. 
59 Harsh Dhingra v. State of Haryana, (2001) 9 S.C.C. 550. 
60 Suganthi Suresh Kumar v. Jagadesan, A.I.R. 2002 S.C. 681. 
61 In re, The Special Courts Bill, A.I.R. 1979 S.C. 478. 
62 Manipur Adm. V. Bira Singh, A.I.R. 1965 S.C. 87 
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CONSTITUTIONAL VALIDITY OF SECTION 375 (6) OF IPC, 1860 

By: Ayushi Agrawal 

 

Rape u/s 376(6) of the Indian Penal Code, 1860 states: 

“A man is said to commit "rape" if he under the 

circumstances has sexual intercourse with a woman with 

or without her consent, when she is under eighteen years 

of age”  

 

Introduction 

 Where a person complains of the deprivation of his life 

or personal liberty, the court in exercise of its 

constitutional power of judicial review has to decide 

whether there is a law authorizing such a deprivation and 

whether in the case, the procedure prescribed by such law 

is reasonable, fair and just and not arbitrary, whimsical 

and fanciful.[63]  

Thus, this article is going to challenge section 375(6) of 

the IPC as being unconstitutional on the grounds that it 

contravenes with the fundamental rights, specified in Part 

III of the Constitution.[64] The constitutionality of section 

375(6) which deprives the applicant of its fundamental 

rights is that: 

a. It contravenes the fundamental rights enshrined 

u/a 14, 19, 21. 

b. It is unfair and unreasonable. 

 

 

 

Violative of Article 14 

The concept of equality has been held basic to the rule of 

law and is regarded as the most fundamental postulate of 

 
63 Narindejit Singh Sahni v. UOI, AIR 2001 SC 3810 

republicanism. In the case of Indira Nehru Gandhi v. Raj 

Narain the Supreme Court has held that the right to 

equality conferred by article 14 is a basic structure of the 

Constitution and an essential feature of democracy. 

64 State of A.P v. McDowell & Co., (1996) 3 SCC 709 
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Therefore, the range and scope of Article 14 have been 

widened by a process of judicial interpretation so that the 

right to equality now not only means that the right not to 

be discriminated against but also protection against any 

arbitrary or irrational act of the State. [65] 

Arbitrariness being opposed to reasonableness is an 

antithesis to law. Arbitrary action is described as one that 

is irrational and not based on sound reason or as one that 

is unreasonable. Thus, the court in the leading judgment 

of R.K Dalmia v. Justice Tendulkar laid down the 

following tests to determine the question of the 

reasonableness of a classification. [66] These have been 

held to be the central tests for permissible classification. 

[67] These are: 

a. The classification must be founded on an 

intelligible differentia which distinguishes 

persons and things that are grouped together from 

others left out of the group. 

 

b. The differentia must have a rational nexus to the 

object sought to be achieved by the statute in 

question. 

 

Forthwith, if one examines section 375(6) of the IPC on 

the ground of the first test laid by the court to determine 

the question of the reasonableness of the classification, 

then one can easily ratiocinate that it is devoid of 

intelligible differentia 

Moreover, section 375 defines the offence of “rape” 

which according to “Black’s Law Dictionary” is defined 

as sexual intercourse with a woman or girl forcefully and 

against her will. In contrary to this, section 375(6) states 

that “a man is said to commit rape when he has sexual 

intercourse with a women with or without her consent 

when she is less than eighteen years of age.” This 

paradoxical description delineated u/s 375 construes that 

a minor girl who is older than 12 years of age and has 

 
65 E.P. Royappa v. State of Tamil Nadu, (1974) 4 SCC 3, 38 (PARA 

85)  
66 State of Bihar v. Bihar State, AIR 2007 SC 1948 
67 Municipal Committee, Patiala v. Model Town Res Association, 

AIR 2007 SC 2844 

sufficient understanding to commit a criminal act and has 

complete knowledge of its consequences cannot give 

consent while in a sexual relationship with a man and if 

she is consenting to it, then too she is not acquiescently 

doing so as she does not acquires sufficient understanding 

of knowing the consequences of her act.   

Therefore, section 375(6) of the IPC is violative of Article 

14’s test of reasonable classification which makes it an 

antithesis to the rule of law.  

 

 Violative of Article 19 

Article 19(1)(d) guarantees the right to move freely not 

merely from one state to another state but also from one 

place to another, within the state. [68] In this regard, it has 

already been pointed out in “A.K Gopalan v. State Of 

Madras” that article 10 and articles 21-22 forms two 

watertight compartments no longer holds the field [69] and 

that, accordingly the reasonableness of a penal law can be 

tested with the reference of Article 19, as has been 

assumed in some cases [70] subsequent to the observation 

in case of “R.C Cooper v. U.O.I”. Therefore, the 

reasonableness of a penal law coming under article 21 can 

be examined with reference to article 19, only if the 

expression “move freely throughout the territory of India” 

in article 19(1)(d) compromises the personal liberty 

which is sought to be safeguard by article 21. 

Now, it can been ascertained that section 375(6) violates 

the right guaranteed by Article 19(1)(d) of the 

Constitution as section 375(6) mandates the courts to 

presume that the applicant accused under this section has 

ommitted the offence of rape even if there occurs to be 

consent and understanding of consequences on part of the 

minor girl aged between 12 to 18 years of age.  

Assuming this fact, the court of the law becomes duty-

bound to penalize the accused for the act and curbing his 

68 N.B Khare v. State of Delhi, AIR 1950 SC 211 
69 Shambhu Nath Sarkar v. State of WB, AIR 1973 SC 1425 
70 Khudiram Das v. State of WB, AIR 1975 SC 550 
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right to liberty enshrined under Article 19(1)(d) of the 

Constitution. 

Therefore, section 375(6) contravenes the fundamental 

rights guaranteed by Article 19(1)(d) of the Constitution 

of India and shackles the personal freedom which is a 

fundamental tenet that cannot be compromised in the 

name of expediency until and unless there is a compelling 

state purpose.  

 

 Violative of Article 21 

The concept of the right to life and personal liberty 

guaranteed under Article 21 of the Constitution would 

include the right to live with dignity. [71] It would include 

all those aspects of life which go to make a man’s life 

meaningful, complete and worth living. The right to life 

and personal liberty guaranteed under article 21 of the 

Constitution embraces within its sweep not only physical 

existence but the quality of life. If any statutory provision 

runs counter to such a right, then it must be held to be 

unconstitutional and ultra vires of Part III of the 

Constitution. [72] 

In this, the expression “personal liberty” in Article 21 of 

the Constitution is violated because personal liberty in 

article 21 primarily means freedom from physical 

restraint of a person by incarceration or otherwise. 

Moreover, it has been observed by the Supreme Court that 

any law interfering with the personal liberty of a person 

must satisfy a triple test:[73] 

a. It must prescribe a procedure. 

b. The procedure must withstand the test of one or 

more fundamental rights conferred u/a 19 of the 

Constitution which may be applicable in a given 

situation.  

c. It must also be liable to be tested with reference to 

article 14 of the Constitution. 

 

 
71 Olga Tellis v. Bombay Municipal Corporation, (1985) 3 SCC 545 
72 Conf of Ex-Servicemen Association v. U.O.I, AIR 2006 SC 2945 
73 Dist Registrar & Collector v. Canara Bank, AIR 2005 SC 186 

Therefore, according to the test prescribed by the Hon’ble 

Supreme Court, it can be clearly discerned that section 

375(6) does not satisfy clause (b) and (c) under the 

prescribed test which is required for a statute and its 

provisions to be just, fair and not arbitrary.  

Moreover, section 375(6) is also a violation of human 

rights enshrined u/a 21 of the Constitution because it does 

not include in its ambit that “presumption of innocence is 

a human right” [74] This can be affirmed by the fact that 

this clause recognizes the concept of sexual intercourse 

between a woman (minor) and a man as rape irrespective 

of the fact of determining the factor of consent. 

Therefore, section 375(6) is also violative of right to life 

and personal liberty enshrined u/a 21 of the Constitution 

and hence it should not be lightly interpreted.  

Violation of Doctrine of Golden Triangle- Conclusion 

The golden triangle of article 14, 19 and 21 as it stands 

for equality and rule of law clearly forms the part of the 

basic structure of the Constitution and cannot be 

abrogated. These articles are not mutually exclusive and 

they jointly aim at reasonableness and fairness. In relation 

to this, the trend of Supreme Court is that when the 

constitutionality of a statute is challenged as arbitrary and 

unreasonable, the court has to test its validity on the anvil 

of articles 14, 19 and 21 read together.[75] Therefore, 

whenever any statute or statutory provision is violative of 

the doctrine of the golden triangle, then it should be 

rendered unconstitutional accordingly by the Hon’ble 

Courts of law.  
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74 Narendra Singh v. State of M.P, AIR 2004 SC 3249 
75 Minerva Mills v. U.O.I, AIR 1980 SC 1789 
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CAN THE LEGAL FRAMEWORK OF INDIA DEAL WITH COVID 19? 

By: Prajna Priyadarshini 

The Corona-virus outbreak came to light on December 

31, 2019 when China informed the World Health 

Organization of a cluster of cases of pneumonia of an 

unknown cause in Wuhan City in Hubei Province. When 

it started to spread across the world, WHO declared it as 

“pandemic” and the virus was then named as SARS-CoV-

2 while the disease is called COVID 19. It is a group of 

related virus that affects the respiratory system of the 

body. Corona-virus in humans can range from mild to 

lethal: the mild includes normal viral, cold and cough 

while the lethal means SARS, MERS and COVID 19.  

But along with the health care issues, there have been 

legal implications of COVID 19 throughout the world. In 

the situation of quarantine and lockdown, there are legal 

issues that are still to be dealt with. And is the India ready 

to resolve issues in this pandemic situation. There are 

many implications like Force Majeure Clause in contract, 

Disaster Management Act, Court Proceedings etc.     

 

What Is the Impact of COVID 19 On Worldwide 

Economy? 

As stated by United Nations, worldwide economy would 

shrink up to 1% in 2020 due to Corona-virus pandemic. 

The pandemic is disrupting the global supply Chain And 

International Trade As All The Countries Have Closed 

National Borders For Imports And Exports Of Product. 

Also Stated By UN Department Of Economy And Social 

Affairs (DESA), That All Over Businesses Will Loose 

There Revenue, There Will Be Sharp Increase In 

Unemployment And Lastly There Would Be A 

Transformation From A Supply-Side Shock  To Wider 

Demand-Side Shock For The Economy. It Is Very 

Evident Now That Global Economy Is Grinding To A 

Halt. There Is Fear That Global Economy Will Step Into 

Recession If The Virus Stays For A Long Time. IMF Has 

Estimated That The GDP For 2020 Is 1.6% Compared To 

Last Year’s GDP Of 2.9%.  

Due To The Pandemic, OPEC Has Proposed To Curb Oil 

Output And Thus There Has Been A Fall On The Prices 

Of Oil With Small Decline On The Demand Of Fuel Is 

Also Expected In This Situation.  

The Indian Market Has Also Been Badly Impacted 

Through This Virus. As Most Of The Components For 

Various Industries In India Was Supplied From China 

And Since The Pandemic The National Borders For Trade 

Has Been Shut Down Many Industries Are Affected By 

This. Some Of The Industries That Are Affected Are 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly


JUS WEEKLY  May 2020, Issue 1 

24 

 

Email: jusweekly@gmail.com                            w: https://www.juscholars.com/jus-weekly  

 

Pharmaceuticals, Automobile, Mobile Phone Industry, 

Pesticide Industries And Jewellery Making Industry Are 

Facing Loss.  

 

Legal Implications of COVID 19  

- Disaster Management Act 

Indian government has declared the disease as notified 

“disaster” under the Disaster Management Act, but still 

an overarching law governing public healthcare is a 

glaring gap in India’s fight against the COVID-19 

pandemic. Kashish Aneja, a global health lawyer 

associated with WHO, highlights four major gaps 

plaguing the Act. These relate to rights of health-care 

personnel, travel restrictions, privacy rights, and 

investments needed to meet the health-care challenge. 

 

- Implications On Contract 

Due to the pandemic, there has been a supply chain 

disruption Caused by COVID 19 Outbreak. It is very 

likely that the performance under many contracts will be 

delayed, interrupted or canceled. In this context, it is very 

important that we determine if COVID 19 will be 

considered as a Force Majeure.  

In India, the Department of Expenditure, Procurement 

Policy Division, Ministry of Finance issued an Office 

Memorandum on February 19, 2020, in relation to the 

government’s ‘Manual for Procurement of Goods, 2017’, 

which serves as a guideline for procurement by the 

government. The Office Memorandum effectively states 

that the COVID-19 outbreak could be covered by a Force 

Majeure clause on the basis that it is a ‘natural calamity’, 

caveating that ‘due procedure’ should be followed by any 

government department seeking to invoke it. 

Force Majeure is embodied under Section 32 and Section 

56 of Indian Contract Act, 1872.The occurrence of a 

Force Majeure event protects a party from liability for its 

failure to perform a contractual obligation. 

Some of the very vital aspect that has to be kept in mind 

before considering force majeure are: 

• Outline of force majeure 

• Reviewing of the force majeure clauses 

thoroughly. 

• Imposition of duty of diligence under a contracts 

means reasonable diligence is important.   

• To qualify for a force majeure, the event has to be 

unforeseeable or not reasonably foreseeable.  

• Notice has to be provided to the other party to 

invoke a force majeure.  

• It has to be decided by both the parties whether 

they want to keep the event on hold till the force 

majeure is resolved or cancel is forever. 

• Lastly, the parties has to read the contract’s 

dispute resolution clause properly as in both the 

cases of both having or not having force majeure 

clause.  

 

- Insolvency Of A Company 

Due to this pandemic, companies are facing a rise in 

financial distress as they try to mitigate the financial 

impacts of supply chain issues along with lower customer 

demand. Those companies with higher debt levels are 

finding the existing credit lines at this time when they are 

needing to pay the supplier who were able to deliver on 

time while not receiving customer payments. Therefore, 

companies will seek for formal or informal protection 

from their creditors and in more distressed situations there 

will be increase in insolvency rate.   

 

- Corporate Governance and Disclosures 

Against the setting of the COVID-19 outbreak, it is 

important that the board of directors comprehend the 

extension and degree of their statutory and fiduciary 

duties. Directors are required to practice sensible 

consideration, ability and persistence, and to act to the 

greatest advantage of the organization. 
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Some of the matters the board of directors should look 

into are: 

• Foremost thing the board should approach with 

the management team is to evaluate the business 

continuity risk. Mitigation of the risk involved is 

very important in this situation. 

• Board has to ensure that management team has to 

put in place fast-action-plan. Both the 

management team and the board has to make this 

plan and has to properly execute it. 

• Listed entities would need to ensure that if there is 

a material effect on the business or operations of 

the company like closure of an important 

manufacturing facility due to supply chain 

disruptions, the required intimation needs to be 

sent to the stock exchanges where the company’s 

shares are listed. 

• The organization would need to painstakingly 

screen in the event that it is in consistence with 

different money related contracts under the 

acquiring archives and furthermore survey the 

need to change such terms with the loan 

specialists. 

 

- Conferencing Of Court Proceedings 

Every crisis brings in its wake, opportunities. COVID-19 

can be leveraged to bring about greater use of technology 

in the legal system-from the apex court to the grassroots 

layers of the legal system. A limited experiment is being 

carried out in the Supreme Court and High Courts for 

introduction of technology to make access to the system 

easy and affordable to litigants. This will help inculcate 

technology into the legal system more easily than ever 

imagined. Also the budding lawyers are tech savvy and 

they will have knack of technology based proceedings. 

Larger allocation of outlay specifically for technology 

upgradation, which can reduce the pendency of cases 

drastically. But we also have to keep mind few more 

important things before going for technology based court 

hearings, like, the digital platforms should not be subject 

to hacking, cyber threats and manipulation by vested 

interests. There should be strong cyber security systems 

in place. 

 

Epidemic Disease Act,1897 

Due to the pandemic, in coming months India will be 

riddled with number of cases related to COVID 19, like 

manpower rationalization, closure of business units, 

disruption in supply chain and non-performance of 

contracts, etc. COVID 19 will be affecting the legal 

system all around the world and in coming years we will 

see some stringent laws related to pandemics. But with all 

these legal issues India laso has to review the colonial act 

- Epidemic Disease Act,1897. The Epidemic Diseases 

Act, 1897 was designed to put government machinery 

into action once there is a considerable threat of a 

dangerous epidemic disease and not as a code for 

establishing general public health systems.  

Under the Indian Constitution, public health and 

sanitation are the responsibilities of 

the state and local governments while the union 

government manages port quarantine, inter-state 

migration and quarantine. Only about eight states and 

union territories in India have legislation for public 

health.  

But the question that arises is whether this Act is capable 

enough to fight a Pandemic. The Epidemics Diseases Act 

does not balance the rights of individuals with the power 

of the State. The government can, however, still utilize 

learning from its own past as well as current practices to 

make effective regulations. 
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COVID ATTACK: LEGALITY OF LOCKDOWN AND CONSTITUTIONAL 

RIGHTS OF CITIZENS!! 

By: Abhilasha 

 

In the history of India, this situation which we all are 

facing is something so new that we don’t have precedent 

to follow, and therefore here comes the biggest problem 

for both, the government and the citizens to combat this 

Coronavirus attack.  

In such a confusing and difficult times, the decision made 

by the central government came as another surprise to the 

citizen i.e. LOCKDOWN. That means shutting down the 

whole country. Various questions were raised by people 

and opposition government for this decision. Stating few 

of them, firstly, whether the restriction imposed by the 

central government is legally right or correct? And 

secondly, Whether the guidelines issued by the home 

ministry regarding lockdown are in harmony with 

fundamental rights guaranteed under Constitution Of 

India? 

 

 

 

The answer to these very questions is diplomatic. Though, 

considering the current situation and the condition of 

India and comparing it with other countries it can be 

concluded that the quick response to this situation and the 

decision of shutting down the whole country is in the right 

direction and also discovered to be one of the essential 

steps to combat the COVID-19 attack. However, the 

results might be not very much in favour of economic 

growth of the country and business sector of various scale. 
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Constitutional Validity of Lockdown 

Whereas, it has been proved now that isolating and social 

distancing is one of the best ways to fight against 

coronavirus. And this leads to the discussion whether this 

lockdown restricts or violates the fundamental rights 

guaranteed in our constitution of India? The first foremost 

Article comes into the mind is Art 19(1)(b), Art19(1)(d) 

and Art19(1)(g); i.e. rights it assemble peaceably and 

without arms, right to move freely throughout the territory 

of India and right to practise or to carry any trade and 

business. This lockdown is affecting all the fundamental 

rights mentioned above. However, the thorough reading 

of Art 19 (5) and (6) makes it very clear that reasonable 

restrictions can be imposed in the interest of the general 

public to maintain the public order, public peace, 

sovereignty, security and integrity of India.  

Now, the question arises that, is the lockdown is under the 

reasonable restriction? This could be substantiated by the 

Supreme court judgement in Narendra Kumar v Union of 

India76, it was held that to determine the reasonableness 

of a restriction it is important to consider that the restraint 

caused by the law is more than necessary in the interest of 

the general public. Whereas in another case of Bannari 

Amman Sugar Ltd. v CTO77 the supreme court held that 

the restriction does not become unreasonable merely 

because it operates in a harsh manner. However, in 

Bandhua Mukti Morcha v Union of India,78 it was held 

that the right to live with human dignity under Art 21 was 

derived from DPSP and hence it clearly includes the 

protection of health. Supporting this in another case State 

of Punjab v Mohinder Singh Chawla 79 the supreme court 

held that “the right to health is integral to right to life and 

the government has the constitutional obligation to 

provide the health facilities.” This means that protection 

of health is a fundamental right and the protection of that 

rights is an obligation on central and state government. 

Considering the uncertain nature of coronavirus which is 

highly contagious and no vaccine availability this makes 

 
76 Narendra Kumar v Union of India, (1997) 2 SCC 83. 
77 Bannari Amman Sugar Ltd. V CTO, AIR 1960 SC 430. 
78 Bandhu Mukti Morcha V Union Of India, AIR 1984 SC 802. 
79 State of Punjab v Mohinder Singh Chawla, (1997) 2 SCC 83. 

the situation more tough. And the fact is not unknown that 

the health infrastructure is not so well developed in India, 

to combat similar situations in other countries like USA 

China Italy and Iran. Therefore, lockdown was necessary 

and reasonable in the interest of the general public and 

also qualify the criteria of reasonable restriction under 

Art19(5) and (6). Hence through this it can be concluded 

that the guidelines issued by the Home Ministry are in 

consonance with the fundamental rights guaranteed in the 

Indian constitution.   

And the legality of the lockdown can be justified by the 

laws used and implemented in the current situation.  The 

central government has invoked the Disaster management 

Act 2005, to curb this deadly spread virus attack. As an 

extraordinary situation demands extraordinary efforts. 

When WHO classified COVID as a pandemic the central 

government decided to select a different route to impose 

lockdown and maintain social distancing. The Disaster 

Management Act, 2005 gave the authority to take 

measures to efficiently implement the rules and enforce 

social distancing. And this Act was legislated under the 

concurrent list. The Act defines disaster “A catastrophe, 

mishap, calamity or grave occurrence in any area, arising 

from. natural or manmade causes, or by accident or 

negligence which results in substantial loss of life, human 

suffering.” 

The SARS CoV-2 pandemic has caused substantial loss 

of life, particularly in countries which have been unable 

to slow down its spread, for example, the US and Italy. 

And India is more vulnerable to this situation because, to 

quote the Vox, “public health care in the country is poor” 

and “private health care is expensive” meanwhile WHO 

recommended the ratio of doctors and patients is 1:1000 

for India given that treatment of COVID-19 is only 

available to limited hospitals.80For a country with a large 

population, the medical facilities are not sufficiently 

available. 

80 Isha Singh, THE LAW AND THE LOCKDOWN LIVE LAW (2020), 

https://www.livelaw.in/columns/the-law-and-the-lockdown-

154668?infinitescroll=1 (last visited Apr 30, 2020). 
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The central government has taken the right step by 

acknowledging the pandemic Coronavirus attack as a 

disaster. To fight against this disaster the understanding 

of the magnitude of the disaster is necessary. The prime 

minister being an ex-offico chairperson of National 

disaster management authority (NDMA) under section 

3(2)81 has given the power under sec6(2)(i)82 to take 

measures for prevention and mitigation of the disaster. 

This is the smart use of powers provided by NDMA to 

take the preventive measures at various different 

authorities to curb this virus spread. Social distancing 

guidelines have especially been issued under sec 10(2)(1) 

of the Act by the National Executive Committee. The 

national executive committee was made to assist NDMA 

in its goals. It was held in the case of Swaraj Abhiyan - (I) 

Vs Union of India (UOI) and others83 the Hon’ble Apex 

Court held that the scope of the NDMA is not only to 

monitor and implement disaster management plans but 

also to prevent and mitigate the effects of a disaster. 

Along with these measures the state government adopted 

other laws for better implementation of lockdown. Hence 

sec 144 of Cr.P.C was invoked where the guidelines were 

issued for closure of shops, the prohibition of the 

gathering of people and restriction in movement. The 

state government has also used the Epidemic Diseases 

Act 1897 which has played a key role during the deadly 

spread disease Plague in past years. Sec 2 and Sec 2A84 

of the act provide the authority to take the measures if it 

is satisfied that any state or any part thereof is visited by 

or threatened with an outbreak of any dangerous epidemic 

disease.  Whereas sec 385 provides the authority to 

penalize any act for disobeying the regulation or any order 

made under the Act in accordance with sec 188 of IPC 

which states the offence of disobeying directions of the 

public servant. ere were special measures taken for those 

who have been found intentionally violating any of the 

 
81 Sec 3(2), Disaster Management Act 2005 
82 Sec 6(2)(i), Disaster Management Act 2005 
83 Swaraj Abhiyan - (I) Vs Union of India (UOI) and others, (2016) 7 

SCC 498. 

issued guidelines, the state government may prosecute 

those people under National security Act, 1980 as well. 

Therefore, as far as the legal tenability is considered the 

actions taken by the centre and state is legally sound and 

substantiate the laws and statute properly.  

 

Conclusion: 

In the wake of the unprecedented times, and the 

unprecedented methods adopted by the Government, it is 

not wrong to state that these measures will go a long way 

in determining the legal future of the implementation of 

these laws and that it would also lead to a radical change 

of the laws which are being put into test. 

In order to curtail and control the situation at hand, the 

Government has relied upon statutes such as the Disaster 

Management Act, 2005; the Epidemic Disease Act, 1897; 

the Essential Commodities Act, 1955; the Code of 

Criminal Procedure, 1973 and the Indian Penal Code, 

1860. It is interesting to see that in view of the existing 

circumstances, the lockdown order or the welfare 

measures taken /guidelines issued by the Government has 

not been questioned before any Courts and that the nation 

is united to fight the bigger enemy i.e., the pandemic 

Covid-19. 

 

 

  

84 Sec 2, Epidemic Disease Act,1897  
85 Sec 3, Epidemic Disease Act,1897 
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PLEA OF INSANITY 

By: Amisha Upadhyay 

 

By the time the accused takes the plea of insanity, they 

are attesting a confirmed barrier—that is, they concede 

that they carried out a criminal demonstration, yet try to 

pardon their conduct by reason of dysfunctional 

behaviour that fulfils the meaning of lawful insanity. 

Individuals who are pronounced to have been insane at 

the time they carried out a wrongdoing are neither 

lawfully nor ethically blameworthy. The exception is 

often taken by the attorney of the accused to justify 

heinous crimes or grave criminal acts. It has been duly 

seen, as one of the major point of argument in instances 

of serial killers, cold blood murders, genocide, cult 

leaders etc. 

There has been an observation that a majority of these 

criminal offenders are more than often suffering from 

mental illness and have evidence to prove by such claims 

via psychiatric or layperson testimony. However, mental 

insanity differs from legal insanity and thereby, remains 

difficult to establish in the court of law. There lies a great 

distinction between mental and legal insanity. As per 

clinical perspective, it is likely right to state that each 

individual, while carrying out a criminal acts, is insane 

and along these lines needs an exclusion from criminal 

obligation; while it is a legitimate perspective, an 

individual must be held to be equivalent to long as he can 

recognize good and bad; as long as he realizes that the 

demonstration completed is in opposition to the law. 

Mentally ill and psychopaths are immune from this 

defence as ruled by the Apex Court if they demonstrated 

responsibility while committing these crimes. A mentally 

ill person is not prosecuted for his acts, the burden of 

proof for such a claim lies solely on the defence perhaps 

the prosecution proves beyond reasonable doubt that no 

such claim withholds. If such claims are proved in the 

court of law, depending upon the condition of the 

defendant he is either send to send to prison, psychiatric 

hospital, any other place of safe custody or he may be 

acquitted. 

 

Mc Naughten Rule: 

The IPC section 84 is based upon Mc Naughten’s rules of 

1843 in England. The following were stated86: 

1. Every man is to be presumed to be sane and to 

possess a sufficient degree of reason to be 

responsible for his crimes, until the contrary be 

proved. 

2. An insane person is punishable “if he knows” at 

the time of crime. 

3. To establish a defence on insanity, the accused, by 

defect of reason or disease of mind, is not in a 

position to know the nature and consequences. 

4. The insane person must be considered in the same 

situation as to responsibility as if the facts with 

respect to which the delusion exists were real. 

5. It was the jury's role to decide whether the 

defendant was insane. 

The rule stated and established the fundamentals of 

“understandability of right and wrong” and “intellectual” 

rather than a moral or affective definition dominated in its 

formulation. 

 

 
86 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2902100/  
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Section 84 of Indian Penal Code: 

 In India, the definition of insanity is: Act of a person of 

unsound mind.—Nothing is an offence which is done by a 

person who, at the time of doing it, by reason of 

unsoundness of mind, is incapable of knowing the nature 

of the act, or that he is doing what is either wrong or 

contrary to law.87 

According to the above-mentioned it stresses on the fact 

that unsoundness of mind must exist at the time of the 

offence. The capacity should be that the renders the 

person incapable of knowing the consequences and the 

nature of the act he has committed. Unsoundness of mind 

is utilised to portray just those conditions that influence 

cognitive limit of a person. In this way, every individual 

who is intellectually sick is not soothed from his duties. 

Clinical insanity implies individual's awareness 

comparable to himself. Conditions like feelings, fear, 

contempt, envy, vengeance, outrage, corruptions, and 

absence of discretion might be named as highlights of 

madness in clinical term. In a portion of these 

circumstances individual may turn into a subject to be 

conceded in a psychological emergency clinic. According 

to law these perspectives are not taken into consideration. 

Law perceives just those conditions as of unsound mind 

which hinders the cognitive thinking of a person. Absence 

of a thought process or thinking ahead is viewed as 

standards for deciding unsoundness of mind.  

It is recommended that there ought to be a very much 

characterized meaning of the term 'mental insanity' to 

maintain a strategic distance from the different debates 

and disarrays that emerge in comprehension and 

separating between the 'psychological ailment' and the 

real madness of brain looked for by the Code or the 

supposed 'legitimate insanity' so as to make the protection 

accessible to the blamed.  

The extent of Section 84 ought to be extended to fuse the 

guard of automatism under the barrier of an undesirable 

brain, similarly as it is perceived by the English criminal 

law framework.  

 

 
87 Section 84 of IPC. 
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ORDINANCE TO AMEND EPIDEMIC DISEASE ACT,1897- A RELIEF TO THE 

HEALTH CARE FORCE 

By: Pavan Anil Gautam and Manan Ghanshyambhai Patel 

 

"It is health that is real wealth and not pieces of gold and 

silver." -Mahatma Gandhi 

The year 2020 has made humans realize that even though 

the world may be equipped with the best nuclear weapons 

but it was never ready with the best medical facilities to 

cope with global epidemic. It has given an indication to 

the mankind that rather than investing so much in 

upgrading their military, it's high time to think of 

investing in upgrading the medical research sector. Novel 

strain of coronavirus — SARS-CoV-2 — was first 

detected in December 2019 in Wuhan, a city in China’s 

Hubei province with a population of 11 million. As of 

9:00 pm on 27 April 2020, there were 2,878,196 

laboratory-confirmed cases of coronavirus disease 2019 

(COVID-19) infection globally, with 198,668 reported 

deaths.88 This epidemic has actually made us realize the 

importance of life above anything else.  

 

Talking about India, by 27 April, more than 29,500 cases 

of COVID- 19 have been reported  throughout the 

country.89 During these tough times, there are people who 

risk their own life in order to ensure that they give a new 

 
88https://www.pharmaceutical-journal.com/news-and-

analysis/features/everything-you-should-know-about-the-

coronavirus-outbreak/20207629.article?firstPass=false 

life to the ones who are suffering from this deadly disease. 

The people that we are referring here are the frontline 

saviors of the country right now i.e. healthcare workers. 

By this I don't mean only doctors. A healthcare worker is 

one who delivers care and services to the sick and ailing 

either directly as doctors and nurses or indirectly as aides, 

helpers, laboratory technicians, or even medical waste 

handlers.90 All these people have been performing their 

duties day in and day out relentlessly yet there have been 

many instances in the country where medical health 

workers are being targeted by miscreants in order to 

obstruct them from performing their much needed duties. 

Do you attack or ill treat a person who has been doing so 

much to save your own lives? Well, we have witnessed 

many instances of it in our country and some of which are 

as follows.  

First of all the instance is the attack on health workers in 

Indore.Dr. Anand Rai, who is also a part of the Covid-19 

taskforce in Indore, told the BBC: "Nothing can justify 

the attack against medical team. But it happened in a 

Muslim-dominated area where there is general distrust 

against the government." He said the area had recently 

witnessed protests against a controversial new citizenship 

law.91  

Thousands who attended the gathering in Delhi, 

organised by Islamic preaching group Tablighi Jamaat, 

have been put in quarantine, and authorities are still 

tracing others. It is believed that the infections were 

caused by preachers who attended the event from 

Indonesia. At the Ghaziabad hospital, some of the 

quarantined attendees allegedly used abusive and vulgar 

language against members of staff. "Some were walking 

89 https://coronavirus.jhu.edu/map.html 
90 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5299814/ 
91 https://www.bbc.com/news/world-asia-india-52151141 

mailto:jusweekly@gmail.com
https://www.juscholars.com/jus-weekly
https://coronavirus.jhu.edu/map.html
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5299814/


JUS WEEKLY  May 2020, Issue 1 

33 

 

Email: jusweekly@gmail.com                            w: https://www.juscholars.com/jus-weekly  

 

naked in the hospital ward and harassing women doctors 

and nurses," a doctor who works at the hospital told the 

BBC. "They kept asking for cigarettes and tobacco." 

Reports of attacks on doctors and nurses have also come 

from the southern city of Hyderabad and the western city 

of Surat. One doctor, who did not wish to be identified, 

said she felt "extremely disheartened when I learnt that 

even my neighbors think that me and my family shouldn't 

be allowed to live in the building". India has reported 

more than 2,300 such cases and at least 50 people have 

died.92 

All these shameful incidents are stain on humanity. It 

clearly shows that we have  failed to grow up as humans. 

While on the other hand  healthcare service personnel are 

duty bound to serve without discrimination, the 

cooperation and support from society is a fundamental 

need for them to perform their duties with confidence. 

There were  no  existing laws which could protect their 

interest during the critical situation of the COVID- 19 

epidemic. 

In this context, the Union Cabinet in its meeting held on 

22nd April 2020 has approved promulgation of an 

Ordinance to amend the Epidemic Diseases Act, 1897 to 

protect healthcare service personnel and property 

including their living/working premises against violence 

during epidemics. The President has given his assent for 

promulgation of the Ordinance.  

The present Ordinance is planned to guarantee that in any 

circumstance much the same as the present pandemic, 

there will zero resistance to any type of savagery against 

health care work force and harm to property. The violence 

as defined in the ordinance will include harassment and 

physical injury and damage to property. The amendment 

in the Epidemic act, 1897 provides for making the act of 

violence against the health care force a cognizable and 

non- bailable offence. Offences shall be investigated by 

an officer of the rank of inspector within a period of 30 

days, and trial has to be completed in 1 year. Commission 

of such acts of violence shall be punished be punished 

with imprisonment for a term of three months to five 

years, and with fine of Rs.50,000/- to Rs.2,00,000/-.  In 

case of causing grievous hurt, imprisonment shall be for 

a term six months to seven years and with fine of 

Rs.1,00,000/- to Rs.5,00,000/-.   In addition, the offender 

shall also be liable to pay compensation to the victim and 

twice the fair market value for damage of property.93     

Thus, the step taken by the government to pass the 

ordinance is a right one at the right time to protect the 

interest of medical health force. There are soldiers who 

protect the borders of our country so that we can sleep 

peacefully. During these hard times, we also have 

frontline soldiers inside the hospitals risking their own 

lives to cure someone else's. Let us all appreciate the 

efforts of all of them because words are not enough to 

express gratitude for the services they have been 

providing. After having a sense of security after the 

ordinance, this will help them to perform their duties 

towards mankind in a more flourished manner in these 

exceedingly difficult situation of the COVID-19 

outbreak. 

As has been rightly said by Rick Flair, "Without your 

health, you've got nothing going on" we have doctors, 

nurses, paramedicals to take care of our invaluable health. 

All we need to is as a citizen is to co- operate and provide 

confidence and a sense of security to the medical health 

force of the country and definitely we can together defeat 

this global epidemic.  

  

Pavan Anil Gautam and Manan Ghanshyambhai Patel 

are students at Anand Law College.

 
92 https://www.bbc.com/news/world-asia-india-52151141 

 

93 https://pib.gov.in/newsite/PrintRelease.aspx?relid=202493 
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INTERVIEW: PRANJAL DOSHI  

(MCL, UNIVERSITY OF CAMBRIDGE; B.A. LL.B. (Hons.) HNLU, RAIPUR) 

 

Mr. Pranjal Doshi graduated from Hidayatullah National 

Law University in 2018. He went to the University of 

Cambridge to pursue a post graduate specialisation in 

Corporate Law. He is currently working in a corporate 

law firm and also provide consultancy services to 

budding lawyers so as to maximise their chances of 

acceptance onto graduate study programs at prestigious 

colleges.  

We took this opportunity to ask him the following 

questions. 

How would you like to introduce yourself to our 

readers? What motivated you to pursue the field of 

law? 

A lover of dogs, hot beverage and potatoes (in that very 

order)! Law is something I was subjected to, but I am 

clearly way more interesting than that (at least that’s what 

I tell myself before sleeping). A Batman fanatic, a sitcom 

critic, a badminton enthusiast and a man plagued by 

vicious humour.  

Growing up in a family of entrepreneurs in a small town 

of central India, I witnessed financial transactions on a 

daily basis and naturally, found my calling in the study of 

commerce for my sophomore years. After my 12th 

examination, I moved to Mumbai to pursue an 

unconventional course in stock markets. However, fate 

had a different plan in store for me. I had to drop out of 

college, and move back to my hometown. Even before I 

could recover, reality struck me: I did not have a college. 

Constricted by my circumstances, I began my quest for a 

college in the vicinity of home when I came across 

Hidayatullah National Law University (HNLU). I, 
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therefore, became a law student by chance rather than by 

choice and thereafter began my venture with the law at 

HNLU. Subsequent to my graduation, I went to the 

University of Cambridge to pursue a post graduate 

specialisation in Corporate Law. I am currently working 

in a corporate law firm and also provide consultancy 

services to budding lawyers so as to maximise their 

chances of acceptance onto graduate study programs at 

prestigious colleges.  

In high school, I founded an NGO for tribal and rural 

welfare. I believe that I have positively influenced the 

lives of tribal poor. We have, through dedicated efforts, 

distributed around 12 million clothing articles and raised 

over 100,000 GBP for tribal welfare and are working 

towards the utilization of these funds in areas such as 

education and skill-building. 

While a part of me is a professional corporate lawyer, 

seemingly committed to the development in the 

commercial sphere and domestic politics, the other side 

of me is proficient expert in a folk-dance form to the 

extent of borderline enragement. 

What do you think were the biggest hurdles and 

challenges in the early days of your career? How did 

you deal with them? 

On a very personal note, my biggest challenge in law 

school was maintaining the mandatory attendance of 

75%. Unlike the sincere lot, I always found myself in 

awkward positions asking my friends to “do something 

about it” and requesting (sometimes begging) the faculty 

members for the same.    

On the professional front, I realised that owing to acute 

lack of guidance and necessary exposure, I struggled with 

my international internships cum vacation scheme 

applications. Between third and penultimate year, I was 

rejected by around 150 international law firms based in 

UK, Singapore, Hong Kong, Germany and Dubai. I gave 

up on the prospects of being part of some prestigious 

international law firm and changed my focus to global law 

schools. During my time in Cambridge, I applied to nine 

Magic Circle as well as American Law Firms for the 

position of trainee solicitor and did ultimately receive an 

offer from one of the finest law firms of the world. All 

that I had lost in terms of optimism, was made up with an 

unwavering sense of resilience. The thing that ultimately 

worked out most for me was the overwhelming research I 

did for every firm I decided to apply to, before actually 

floating my application. 

Fun fact: The French office of one of the largest law firms, 

sent me a rejection email even without me applying to 

them. (And you thought you had a tough time in law 

school). 

When and how did you decide to pursue masters? Do 

you think that the Indian law universities need a 

change to match up to the standards of foreign 

universities? What can be done in order to make 

Indian Universities more conducive for learning?  

 

My sole motivation for opting for post-graduate studies 

was to deepen my knowledge-base of the subjects I was 

particularly interested in. During my third year, I realized 

that if my understanding of corporate and financial laws 
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has to evolve, it had to be reasoned and comprehended, 

not merely digested. After interacting with my seniors and 

industry experts, I came to know about the matchless 

exposure an international law school has to offer. I wanted 

to be a part of the exceptional pedagogic techniques and 

thrived to work and learn under the best academicians of 

the world in the relevant field. 

 

Unlike the fancy B-schools’, the curriculum of the LLM 

program is not formulated with the quintessential 

objective of rendering jobs and generating employment. 

It is undertaken for the purpose of value addition. After 

spending five good years in an Indian law school, (duly 

acknowledging the fact that it does have things to offer), 

I realised that as far as imparting value-based education is 

concerned, we are still in the developing sphere and a lot 

of ground needs to be covered. 

Honestly, the Socratic teaching technique differentiates 

the western education from the rest (including but not 

limited to India). Indian professors are relatively 

(emphasis supplied) less invested in their students as 

compared to their foreign counterparts. Their pedagogic 

style, in strict contrast to ours, isn’t impeded with 

organisational challenges and consequently that moulds a 

system, enabling the tutor to structure the entire module 

on a real time basis way before the actual commencement 

of the semester. I believe we as institution have to shift 

focus from memory-based tests and make a move towards 

application based learning.       

How did you go about choosing a university? How 

did this influence your career? 

There’s no straightjacket formula for shortlisting target 

universities and the criterion and methodology differs 

hugely amongst masses. As a starting point, one may 

follow LLM-guide and participate in the ongoing 

discussions to gain necessary clarity. World rankings [QS 

& Times] could be used as an indicator to refine the 

perspective, but that is all. Too much emphasis on these 

rankings may prove to be lethal. It’s important that 

prospective students check out brochures, talk to recent 

graduates, read about the universities, follow their blogs, 

etc. I always knew that I was applying to a particular 

course and not to a University’s brand value. A world 

class university like Harvard might not offer a fulfilling 

experience of Competition law while a lesser known yet 

specialized institution like say ‘University of Liège - 

Liege Competition and Innovation Institute’, might just 

satisfy the hunger (just an example). 

Loosely speaking, deciding upon the law school is almost 

similar to proposing to the girl of your dreams. But, what 

you didn’t tell her was…you also proposed to a bunch of 
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other girls (just in case). However, you cannot just ask 

everyone out on a date, simply because you have certain 

criteria, interests, hopes as well as future aspirations. 

These parameters should fit in verbatim while choosing a 

college too. Let’s put this into perspective. You have an 

admission letter from Cambridge warranting you a solid 

Corporate Law specialisation but you have always 

imagined yourself as Atticus Finch, fighting for the 

unfortunates and undesirables in criminal trials. On the 

other hand, Loyola Law School, (Los Angeles), a 

‘relatively’ lesser known institutional offers a crisp 

criminal justice specialisation, and for a fulfilling post-

graduate experience, reason mandates preferring Loyola 

over Cambridge, regardless of the toughness ingrained in 

making such a decision. 

Broadly, reputation of the university, geographic 

location, specialisms available, teaching staff, exchange 

opportunities, length of the program, prospects of 

scholarship are some of the factors that should be 

considered in shortlisting in the Universities. Kickstart 

the research based on your preferences. Post that, prepare 

a list of the top 10 universities of your choice (depending 

upon the aforementioned factors). Subsequently, read 

about specific pre-requisites like CGPA (Few universities 

would categorically lay down the top 5 – 10% 

requirement on their webpage), university stipulations 

(Yale Law school expects you to build a career in 

academia and scholarship), Post Qualification Experience 

(few American law  schools expect you to have worked 

for a few years in order to be eligible for the LLM 

program), Research publications (Melbourne explicitly 

offers an edge to those having publications). This 

university fixation shall not only foster your collegiate 

decision of pursuing an LLM but will also aid you in 

writing an informed Statement of Purpose. After the 

desired homework, apply to five to seven universities 

tops. “Pick your universities as dramatically and with 

ardent certainty as Ash Ketchum did “Pikachu, I choose 

you”  

What would be your advice to our budding lawyers? 

I am in no position to give any advice to budding lawyers, 

and therefore, at the risk of portraying myself as a wise 

man, I would cautiously start off by saying, ‘Invest in 

People’: Career, jobs and grades will all automatically 

follow. Look out for others. Let us please grow with each 

other and bridge the gap between where we were 

yesterday and where we intend to be tomorrow. It’s not a 

race and never meant to like one.   

Do not let anyone tell you that you cannot get what your 

colleagues from other law schools can. Let’s rise above 

the casual approach and fight mediocrity.  

Lastly, it’s high time we transform our parameters of 

success. Securing a PPO in big 6, an LLM from Ivy 

League, an illustrious career in litigation and the like, 

though commendable, are no definitions of a successful 

life. Successful is the one, who even though barely sailing 

through, is genuinely enjoying the work and is actually 

learning something good out of it.  

Be kind, say please and thank you and always always 

always hold the door. 
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CALL FOR ARTICLES FOR JUS WEEKLY 

 

Jus Weekly: 

Jus Weekly is an upcoming open access e-magazine acclaimed for original ideas and academic honesty. The editorial 

board of the Jus Weekly invites articles, notes, case comments and book reviews. 

 

Eligibility: 

The invitation is open to all students (not restricted to law students), academicians, lawyers and other esteemed 

members of the legal fraternity. 

 

Topic: 

The participants can select any topic related to law. 

  

 

Guidelines for Contributions: 

• All articles must be submitted in English Language only. 

• Length of the article must not exceed 1500 words. (Relaxation as to word limit may be permitted) 

• Co-authorship is allowed. 

• All submissions must follow the uniform style of citation. 

• All submissions shall be made to Juscholars.blog@gmail.com. 

• Details of the author(s) shall be provided in the body of the email or as a cover letter. 

• The copyright will rest with the author if the article is not selected for publication.  

 

 Assessment criteria: 

The articles will be marked on the following points. You should meet the following standards in order to qualify: 

• The article should meet professional standards and be of publishable quality. 

• All the sources of the information should be acknowledged. 

• Editor’s discretion is final regarding winners. 

 

 

 Publication: 

 

As this is not a competition but a Call for articles, all articles meeting the required criteria will be published for 

free. On publication, certificate of publication shall be issued. (Individual certificates for each author, in case of co-

authorship) 

 

Note: Please visit the website once to access updated notification. (https://www.juscholars.com/) 
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USE CODE JUSCHOLARS10 to avail 10% extra off.  

(If the doesn’t work, please drop a mail at: courses.lexlife@outlook.com) 

 

Course on IPR 

Intellectual Property Rights (IPR) is among one the fastest growing branches of law in the contemporary era. In the last two 

years, registrations under IPR have gone up by over 15%. Multinational companies are looking for IPR services and Indians 

have a great potential to seize this opportunity.  

Unfortunately, most Law students in India are not properly equipped to tap the benefits of practice in IPR. This is because of the 

shocking reality that IPR is not a part of basic curriculum in many institutions. Even where it is included, it is presented as an 

optional subject and that also very late in the course of their legal studies.  

LexLife India has carefully prepared this Certificate Course on IPR for students and young professionals in order to give them 

an insight into this mushrooming field. This course will give you an early advantage over your counterparts as you will have a 

foundational understanding of IPR, that also with a practical point of view. 

Course on ADR 

“A court of law is a 1908 vintage Rolls-Royce, the year of the Civil Procedure Code – stately and solemn; while arbitration is a 

Maruti which will take you to the same destination with far greater speed, higher efficiency and dramatically less fuel 

consumption”. These words by Nani Palkhivala capture the beauty of Alternative Dispute Resolution (ADR) as a time-saving 

and cost-effective system.  

In the current globalized environment of speedy transactions and emphasis on efficiency, a lawyer cannot afford to be unaware 

about the intricacies of ADR. LexLife India has taken special care in designing this Certificate Course on ADR to introduce 

young students to this lucrative field with great promise in times to come. Practical viewpoint of experts has been incorporated 

throughout the reading material to ensure that you can make the most out of this course. 

Contact information 

For any further query, please feel free to contact LexLife India via email at courses.lexlife@outlook.com or start a WhatsApp 

chat by clicking here (https://wa.me/919873659859). 

USE CODE JUSCHOLARS10 to avail 10% extra off.  

(If the doesn’t work, please drop a mail at: courses.lexlife@outlook.com) 
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