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A SEARCH FOR STANDARDS: THE DIFFICULTY OF POLITICAL 

QUESTIONS IN JUDICIAL DISCOURSE 

By: Anushka A Murugkar 

 

 

 

Introduction  

The doctrine of political question has raised the eyebrows 

of many in the past. Originating from the American case 

of Baker v Carr, the doctrine attracts several themes of 

justiciability, judicial review, separation of power, 

judicial restraint and overreach. While the supporters and 

critiques have raised various arguments regarding the 

jurisprudential pertinence or the superfluous presence of 

the political question doctrine, I would like to argue that 

the doctrine is a mere weapon of convenience to be 

evoked by the three pillars of governance, when the 

circumstances so require them. This argument has various 

tentacles which this essay is going to explore, using 

reductionist method to reach conclusions.  

 

Constitutional Basis of The Doctrine  

The constituent assembly of India debates provide a pool 

of information that is indicative about the intention of the 

drafters and thereon was reflected in the draft of the 

constitution. Leaning on these barrages of debates, it is 

clear that in India the three pillars of governance that is 

the legislature, executive and judiciary were never to be 

sundered, and rather expected to act as co-existent 
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independent bodies, bolstering the governance of India. 1 

This structure provided the courts the power to checks and 

balance the parliament’s actions and ensure that they did 

not exceed their constitutional scope.2 This system of 

governance is antagonistic to that in America; where the 

separation of powers is not only rigid but allows very few 

possible intersections between the governing organs3. It 

was under such a system that the doctrine of political 

question took birth to deflect overlaps in the functioning 

of these organs. Despite these differences, India ignored 

the impossibility of rigid compartmentalization of powers 

and blindly adopted the doctrine.  

This fool’s error is the reason that the doctrine after years 

of dilution is like the appendix in the Indian judicial 

system.  

 

Impracticability of The Doctrine- The Poly-Centric 

Argument  

Fuller said that “there are polycentric elements in almost 

all problems submitted to adjudication”4, and that “when 

the polycentric elements have become so predominant 

that the proper limits of adjudication have been reached”5, 

judicial restraint should be applied6.  Extending Fuller’s 

idea of polycentricity two propositions emerge. The first 

being that polycentric elements are always present in 

judicial arguments, used by the critiques of the doctrine. 

The second is the institutional incapacity of the judiciary 

in understanding the pervasiveness and the impact of 

political question. This incapacity is used by the 

supporters of the doctrine to state the requirement of 

judicial restraint. I would like to argue that by 

extrapolation of both these juxtaposing arguments, only 

one conclusion about the redundancy of the doctrine can 

be inferred.  

 

All Questions Are Political Questions  

The political question doctrine is validated on the 

assumption that there are certain issues addressed to the 

 
1 Pandya, Khushi, Separation of Powers - An Indian Perspective 

(April 22, 2013). Available at 

SSRN: https://ssrn.com/abstract=2254941 or http://dx.doi.org/10.21

39/ssrn.2254941 

2 Ibid 
3 Ibid 
4 Allison, J. W. F. "Fuller's Analysis of Polycentric Disputes and the 

Limits of Adjudication." The Cambridge Law Journal, vol. 53, no. 2, 

1994, pp. 367-83. JSTOR, www.jstor.org/stable/4507950. 

5 Ibid 
6 For the purposes of argument I am assuming these polycentric 

elements to be political questions for the purpose of 

contextualization. 

courts that are not political in nature. This is a false 

assumption, I believe that every question that reaches the 

court ranging from religious issues such as ‘Triple Talaq’, 

to a civil issue of default in paying electricity bill, have 

direct or indirect political ramifications. The doctrine 

secretly assumes that when the political nature of a 

question can be prima facie concluded, the courts should 

not step in. Therefore, what the doctrine actually implies 

is that although all questions are political in nature, the 

courts should be barred where the dispute is sufficiently 

complex due to underlying considerations of power play, 

ensuring executive legitimacy, national state of affairs 

etc. Therefore, it is the situational dynamics of a particular 

question that requires the courts to either evoke the 

doctrine or not. It is then a fool’s error to think that the 

judiciary exercises restraint to merely demarcate its 

institutional sphere from that of the parliament’s. 

Consequently, it can be understood that the doctrine by 

being used in every judicial decision; is essentially used 

nowhere at all. Therefore, the doctrine is hidden in every 

decision and is ubiquitous in nature. It is only the 

doctrinalization of the doctrine that has turned its 

existence into something else, overshadowing its real 

validity.  

 

Institutional Incapacity- Real or Imagined? 

As the judiciary does not have adequate expertise that the 

parliament allegedly possesses to decide political 

questions we can now address the argument about the 

doctrine’s importance. As I have previously stated, all 

questions that the court is confronted with is political in 

nature.  The judges are therefore, faced to decide on 

political issues time and again due to which they have 

developed a tacit knowledge or ‘horse sense’7 regarding 

the dealings of political questions. Using Dworkin’s chain 

theory8, the judges become aware about the permissible 

limits of each decision.9 It is within this permissible limit 

that the judges will act. On numerous occasions the 

judges have acknowledged their incapacity and called 

upon experts to help in giving a valid judgement, just like 

the parliament does. It is pertinent to mention here that 

7 By tacit knowledge and horse sense I mean the instinctual 

knowledge professionals gain due to experience, trial and error etc. 

over time. In a legal context, for example while the judge might not 

know the scope of being a reasonable man, he will still be able to 

access whether an act would have been don’t by a reasonable man or 

not.  The works of Karl Llewellyn has been used to explain this horse 

sense.  
8 Fish, Stanley. "Working on the Chain Gang: Interpretation in the 

Law and in Literary Criticism." Critical Inquiry, vol. 9, no. 1, 1982, 

pp. 201-16. JSTOR, www.jstor.org/stable/1343280. 

9 Ibid 
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such judicial interventions should agreeably be limited by 

constitutional limitations and be restricted to only 

situations that a court is confronted by either as dispute 

brought by a citizen or brought for resolution by the 

parliament itself. I am averse towards judicial 

intervention as a form of judicial activism. Having stated 

this, the doctrine demands the courts to turn a blind eye 

towards executive decision making when confronted with 

political issues, eliminating the need for check and 

balances even though structurally our constitution does 

not permit this. As most cases of political nature that the 

courts deal with are either due to legislative gaps or 

executive overreach, the courts provide two essential 

functions. Firstly, it makes public the intent and decision 

making of the parliament by holding them accountable 

and making it open to public scrutiny and secondly, 

provides for possible recourses using its tacit knowledge 

and expert opinions inadvertently helping the governance 

of the country. Therefore, to hold some questions as non-

justiciable due to the doctrine is something that should not 

be encouraged.  

 

The Search for Standard- Prudentiality Or Possible 

Hegemony? 

The political question doctrine has undergone significant 

transformation. In its original form it stated that the Court 

should not enter into 'prohibited area’10, but with time, the 

doctrine was further diluted according to which ‘while the 

parliament’s decision-making process can be questioned 

the decision itself cannot’11; reaching the final stage of 

redundancy in which the ‘Supreme Court has held that it 

is duty of the court to interpret the Constitution. It must 

perform the duty regardless of the fact that the answer to 

the question would have a political effect’12. Now, for 

argument’s sake, if we apply the traditional and rigid 

meaning of the doctrine then the judicial restraint will 

transfer the decision-making power to the parliament, 

assuming that the issue is both legal and constitutional. 

The difference between legislative decision and judicial 

decision is along a continuum with considerations of 

partisan politics, administrative discretion etc. in 

between. This then permits the parliament to act 

prejudicially. In case the parliament does act 

 
10 AIR 1977 SC 1361 

11 AIR 1994 SC 1918  

12 (2001)7 SCC231  

prejudicially, and the judicial restraint is absolute, a 

majoritarian hegemony will lead to13 the will of those who 

are ruling becoming imminent. The citizens then cannot 

be expected to be left to the mercy of elections, till when 

the prejudicial decisions might have achieved permanent 

consequences. Therefore, the doctrine applied in its 

strictest sense leaves scope for authoritarian rule and as 

discussed in its flexible sense, leaves no doctrine at all. 

Rather in its current state, what the doctrine actually 

implies is judicial prudence and rationality. This means 

that whenever the judges find it prudent to make an 

exception to judicial review and practice restraint, they 

can do so taking the impending circumstances of variant 

reality, for which no specific doctrine is required.  The 

standard of demarcation is therefore nothing more than 

the already existing standard of prudence that is being 

exercised by the courts 

 

Conclusion  

In conclusion, I believe that the doctrine of political 

question is like a ‘ship on the land’. While it might justify 

its presence it can never truly establish its legitimacy. The 

doctrine which was ignorantly inculcated into the Indian 

judicial scenario was only used by the courts to justify 

their unwillingness to question parliamentary decision 

and steer away from controversy. Hardly, has the doctrine 

been used as a means to accept boundaries that never 

should have existed or to delimit its interference of the 

courts into unchartered territory of politics. The doctrine 

has seen severe dilution because of the unrealistic agenda 

it came to solve and it’s redundancy has thus been a result 

of this clash. 

 

 

13 NIELSEN, KAI. "The 'Political Question' Doctrine." ARSP: Archiv 

FÃ¼r Rechts- Und Sozialphilosophie / Archives for Philosophy of 

Law and Social Philosophy, vol. 54, no. 4, 1968, pp. 575-79. JSTOR, 

www.jstor.org/stable/23678424 Quoting Karl Marx’s analysis. 
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AN ANALYSIS OF ARTICLE 370 OF THE INDIAN CONSTITUTION 

By: Shivam Kumar 

 

 

 

This paper aims to dissect the constitutional changes 

made around Article 370 recently and attempts to show 

how the Government’s recent decision surrounding this 

article Article is ultra vires the Constitution of India. This 

paper will be divided in three parts to better understand 

the Parliament’s move. The center of this move revolves 

around the Presidential Order C.O. (Constitutional Order) 

27214, which is the bedrock of the debate. The Statutory 

Resolution passed through the Rajya Sabha15 is also 

discussed, which petitions the authority that circulates 

through the Presidential Order C.O. 272 suggesting the 

President to repudiate most of Article 370 of the Indian 

Constitution. In addition to that, the Reorganization Bill 

that separates the state of Jammu and Kashmir (J&K) into 

two parts is also elaborated upon. The impact of this order 

has been that one part of the separated state (Jammu and 

Kashmir) will have all Indian laws applicable to it which 

was not the case earlier, while the other part (Union 

Territories of Ladakh) will not.  

 
14 The Constitution (Application to Jammu and Kashmir) Order, 2019 

C.O. 272 

The unamended language of Article 370 restricted the 

complete application of various provisions of the Indian 

Constitution to the territory of Jammu and Kashmir. 

Although, through a Presidential Order under Article 

370(1)(d), certain constitutional provisions were 

applicable to the state of Jammu and Kashmir from time 

to time as long as the state government provided their 

assent. Possibly, the most crucial aspect of 370 is the 

proviso to clause 3. In this clause, the President is granted 

the right to pass an order which allows amending parts of 

Article 370. The proviso is as follows:  

 “Provided that the recommendation of the 

Constituent Assembly of the State referred to in clause (2) 

shall be necessary before the President issues such a 

notification” 

What this means is that in order to amend Article 370, the 

concurrence of Constituent Assembly of J&K is 

necessary. On the other hand, the territory of J&K has not 

had a Constituent Assembly since 1957 which has 

15 Rajya Sabha - Supplementary List of Business – Statutory 

Resolutions (5th August, 2019) 
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sparked a debate on whether the application of Article 370 

has become indefinite and the re-establishment of the 

J&K Constituent Assembly is necessary to make changes 

in Article 370 or whether the normal procedure for 

amendment is to be followed under Article 368 of the 

Constitution.  

C.O. 272, on the contrary, takes an entirely different 

route. C.O. 272 utilizes the authority provided to the 

President under Article 370(1) to amend Article 370(3) 

indirectly, using Article 367 of the Constitution. Article 

367 has laid down various measures on how one can 

interpret the Constitution and C.O. 272 adds a new sub 

clause to Article 367. Article 367 sub-clause 4 provides 

that “in proviso to clause (3) of Article 370 of this 

Constitution, the expression ‘Constituent Assembly of the 

State referred to in clause (2)” shall read “legislative 

Assembly of the State.”   

To simplify what happened through C.O.272 – Article 

370(1) grants the President the right to amend 

constitutional provisions related to J&K as long as it has 

the assent of the government of J&K. Article 370(3) 

provides that via the approval of the Constituent 

Assembly, Article 370 itself can be amended. Using this 

power under Article 370(1), C.O. 272 amends Article 367 

by adding a sub clause which sequentially amends Article 

370(3) which eliminates the need of assent from the 

Constituent Assembly for any amendments to Article 

370. Hence, this eventually provoked the Rajya Sabha to 

pass the statutory resolution that informally pushed the 

President to scrap most of Article 370 as there is no 

requisite of approval of the Constituent Assembly 

anymore.  

 

 

 

This brings about a serious dissent to this move with 

respect to Article 370(1)(c) which questions the legality 

of this move. The aforementioned provision pre-

amendment stated that “notwithstanding anything 

contained in this Constitution, the provisions of Article 1 

and this Article shall apply in relation to that State.” This 

becomes very important as it clearly states that the 

President’s authority to modify constitutional provisions 
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related to J&K does not extend to Article 1 and thus, it 

does not extend to Article 370. The proviso of Article 

370(1)(d) even specifies very clearly that the President 

has no authority to make changes in matters which are 

specified in the Instrument of Accession of Jammu and 

Kashmir. Thus, the Presidential order, namely the C.O. 

272, cannot amend Article 37016. 

Now, one may claim that C.O. 272 has not modified 

anything in Article 370 as it has only amended Article 

367. However, the point being here is that the change in 

Article 367 has led to the indirect amending of Article 370 

which allows the C.O. 272 move. The doctrine of 

colourable legislation which states that what you cannot 

do directly you must not do indirectly has been upheld by 

the Hon’ble Apex Court on multiple occasions such as the 

K.C. Gajapati Narayan case 17 and is also provided under 

Article 246 of the Constitution. Therefore, one can see 

how the legality of this move becomes questionable and 

since this is the center of this whole move to abrogate 370, 

one must start to question the entire move itself and the 

means that have been taken to carry out this exercise.  

The next crucial point that needs to be brought to light is 

the content of C.O. 272. The Presidential Order states that 

they have obtained the approval of the J&K government. 

Yet, one must look at the fact that the territory of J&K has 

been under Presidential governance for many months 

now. As a matter of fact, the consent obtained by the 

President happens to be of the Governor. This further 

makes this move questionable as the Governor who gave 

the assent for the Presidential Order happens to be a 

spokesperson of the Central Government – much like the 

President. On the face of this it may seem like due process 

is being followed, but however in actuality, the Central 

Government essentially just took their own consent in 

ratifying the constitutional provision. The Supreme Court 

even granted Article 370 the permanent status earlier in 

201818. The Apex Court conferred the special status to 

Jammu and Kashmir while at the same time restricting the 

Central Government’s jurisdiction to make laws for the 

special territory state. The court further elaborated on the 

matter stating that due to the years of existence of the 

special status, it has become permanent and the 

abolishment of this section is impossible now. Regardless 

of this, the Presidential order C.O. 272 was passed which 

makes one doubt whether this move is even legally valid. 

Finally, one of the most crucial aspects to focus on is the 

fact that the President’s Rule is temporary. Only when the 

constitution fails to maintain stability and the elected 

government renders the state unstable is when the 

President’s Rule is to be enacted. The Rule is meant to act 

as a mediator until a new government is re-established. 

Inevitably, enacting a rule that changes the status of a 

territory as a state – a permanent characteristic – without 

the consent of the state legislative assembly is going to 

cause unnecessary complications that can be easily 

avoided without having to take such extreme measures. 

Formally, this move appears to be within the legal limits; 

but as the Apex court held in D.C. Wadhwa v. State of 

Bihar19, when it comes to enactment of decrees, what may 

have appeared as legal can, nevertheless, constitute as a 

fraudulent act under the Constitution. A President getting 

a Governor of its own government to sign on Presidential 

Rule that foundationally changes the legal characteristic 

of a federal territory seems like drifting precariously close 

to committing constitutional fraud due to its 

inconsistency with constitutional values.  

For the aforementioned reasons – First, the indirect 

amending of Article 370(3) – Second, using a Governor 

of the same government as a replacement for the 

Constituent assembly in matter of such a high magnitude 

– Third, going against various Supreme Court orders and 

using means that are disallowed by the Court – it appears 

to have grievous problems of legal and constitutional 

nature with the Presidential Order C.O. 272 which also 

happens to be the foundation for the statutory resolution 

passed in the Rajya Sabha and the Reorganization Bill. 

The Judiciary should heavily break down this matter not 

uphold this move as it strays problematically close to 

constitutional malpractice and legal fraud.   

 

 

 
16 Amlan Mishra, ‘Article 370 – Dealing with Sampat Prakash and 

Maqbool Damnoo’ (Indian Constitutional Law and Philosophy, 15 

August 2019) < 

https://indconlawphil.wordpress.com/2019/08/15/guest-post-article-

370-dealing-with-sampat-prakash-and-maqbool-damnoo/> accessed 

15th September 2019 

 

17 K.C. Gajapati Narayan Deo v. State of Orissa AIR 1953 SC 375 

18 Kumari Vijayalakshmi Jha v. Union of India 2017 SCC OnLine 

Del 7884 
19 Dr. D.C. Wadhwa v. State of Bihar 1987 1 SCC 378 
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A MOULD TO CAST VIOLENCE: EXTREME RELIGIOUS INTERPRETATIONS 

By: Kritika Katoch 

 

 

 

Abstract 

The preamble of the Indian Constitution states India to be 

a secular State, but is it truly a secular state? From the 

past few years there is a rising tide of religious hate crimes 

in the form of mob lynching mostly based on rumours. 

Lynching is an insult to the human dignity. People have 

no fear of law. Individuals have the right to live with 

dignity but lynching demolishes such right. India is 

struggling with mob lynching which has become a 

murderous rampage. There is a need for a national law to 

stop lynching. 

Keywords: secularism, religion, mob lynching, national 

threat 

 

Introduction 

 
20 Oxford dictionary, 6th ed. 

In the Preamble of our Indian Constitution, we have 

referred India as “secular”, so what does being secular 

mean? The dictionary meaning of the word secular is, 

“not connected with spiritual or religious matters”20. India 

is a country where people of various religions reside, 

therefore the word secular was incorporated in our 

Constitution by the 42nd Constitutional Amendment.  

The incorporation of secularism was necessary so that one 

religion does not dominate other and live with equal 

respect and dignity. If there is no freedom of religion then 

India would become an unsafe place to live. The 

Preamble of Indian Constitution has stated in bold letters 

that India is a secular state, but is it truly secular? Now 

the state is such that religion has acquired the tendency to 

incite violence. From the past few years there is a rising 

tide of hate crimes based on religion mainly in the form 

of mob lynching. Mob lynching has arisen to such level 

that individuals are referring Hindustan as Lynchistan, 

and this is of major concern. 
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What is religion-based hate crime? 

Whenever one fills any form, be it an admission form or 

any other form, one can generally see a column named 

“religion”. Is religion an important aspect? In India, an 

individual’s religion has become one’s identity. 

Individuals have their sentiments and morals attached to 

religion. Each religion has its own sphere and they don’t 

intersect but now people are trying to intermingle it. 

Religion has become a sensitive topic in today’s scenario. 

Individuals are so deeply attached to religion that now 

they are not in a position to accept other individuals’ 

religious aspects. Religion based hate crimes since the 

past few years are increasing at a fast pace in the form of 

mob lynching. Individuals are now living in fear due to 

their identity. 

What is Mob Lynching? 

The word mob means crowd and lynching means to kill 

someone who is guilty of crime. Therefore, mob lynching 

means public execution by mob of someone who has 

committed a crime21 and this public execution is 

extrajudicial.  One day or the other, a newspaper article 

or a post in social media, has the tagline, “Man lynched 

to death!!”. The scenario has become common. It is 

immaterial whether the victim has committed the crime 

or not, individuals are no one to take law in their hands.  

The increase in such instances depict that individuals 

have lost faith in law. For them justice is given by killing 

someone for the crime that they have done without the 

intervention of law. Most of the times the victim is 

lynched merely on the basis of suspicion. The mob 

lynchers not only beat them to death but also at times 

harass, rape and commit such other disturbing acts.  

 

Reason behind Mob Lynching 

Religion is a sensitive issue in India hence it becomes 

easy to flare people up on the basis of religion. The 

situation now is such that one can easily cook up a story 

and based on such rumours individuals are being executed 

 
21 Collins Dictionary, 1st ed. 
22 Ruby Thakur, Meat-chop lynching in Jharkhand, , The Telegraph 

(April 23, 2020, 3:20 PM), https://m.telegraphindia.com/india/meat-

chop-lynching-in-jharkhand/cid/1706898 . 
23 Avinash Giri, Attacks on Muslims and Christians Continue to Rise 

in India, Religion Unplugged (April 23, 2020, 4:03 PM), 

https://religionunplugged.com/news/2019/7/25/after-modi-re-

election-attacks-on-muslims-and-christians-continue-to-rise-in-india 

. 

publicly without any fear of law; they are not afraid of the 

consequences of their act.  

Muslims are often lynched to death on the suspicion of 

eating beef. In Jharkhand, a man was lynched and two 

other were injured as they were attacked by a mob on the 

suspicion of cow slaughter. A rumour was spread that the 

victims were seen chopping meat and with remains of a 

cow strewn around them22. In July 2019, a Muslim man, 

madrassa teacher in West Bengal was beaten and thrown 

out of train by a Hindu mob for refusing to chant “Jai 

Shree Ram”23. 

Not only Muslims are at target but also Christians. There 

are many instances in which Christians were lynched on 

the suspicion that they tried to convert Hindus into 

Christians. On September 22, 2019, mob lynching took 

place at Sauri village in Karra, Khunti, where one man 

was killed and two others were injured allegedly by cow 

vigilantes as they were consuming beef24.  

Nowadays, the cause of mob lynching is not only 

restricted to religion but it has gone beyond. Individuals 

are being killed merely on the suspicion of being child 

lifter or kidnapper or a thief.  On April 16,2020, in 

Palghar, two Hindu sadhus and their driver were lynched 

to death by a mob of 100 on the basis of the rumour about 

a kidnapper’s gang and thieves in that area25.   

The intolerance of individuals has risen to another level; 

they don’t even think once before executing someone 

publically. A fake message on social media can cause a 

lasting effect. On the basis of such fake forward messages 

people are being killed.  

Even if someone tries to lodge FIR regarding such 

incident, the police officers refrain from taking any 

action. In many cases there is political pressure to take the 

case slow. Since no action takes place it boosts the 

confidence of the mob lynchers and they start doing more 

of such acts to show that they are not afraid of law.  

 

Laws for Punishment of Mob Lynching 

It has been more than a year since the Supreme Court 

passed the judgement in Tehseen S. Poonawalla v. Union 

of India and Others26, so that mob lynching incidents 

24Raj Kumar, Planned Lynch in Khunti, The Telegraph (April 24, 

2020, 3:04 PM), 

https://m.telegraphindia.com/states/jharkhand/planned-lynch-in-

khunti/cid/1710027 . 
25 Alok Deshpande, Palghar Lynching, The Hindu (April 24, 2020, 

4:32 PM), https://www.thehindu.com/news/cities/mumbai/palghar-

lynching-maharashtra-minister-makes-public-list-of-101-

arrested/article31402878.ece 
26 A.I.R. 2018 S.C. 3354 
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might reduce and few guidelines were also formulated. In 

July 2018, this judgement was passed, but till now no 

action has been taken. Manipur, West Bengal, Rajasthan 

have made special laws for mob lynching with the 

punishment of death or life imprisonment. Rests of the 

states do not have any special law regarding mob 

lynching; they award punishment under IPC. The 

punishment awarded is Section 302 for murder, Section 

304 for culpable homicide not amounting to murder, 

Section 307 for attempt to murder, Section 323 for 

causing hurt voluntarily, Section 325 for causing grievous 

hurt voluntarily, Section 34 for act done by several 

persons in furtherance of common intention, Section 120 

B for criminal conspiracy, Section 143 for unlawful 

assembly, Section 147 for rioting. 

 

Need for National Law 

Incidents of mob lynching are now becoming normal 

which is of grave concern. Such inhuman acts should not 

become unexceptional or it would kill the dignity of every 

individual living in this country. Mob lynching has 

become a national threat and a national law is required to 

curb the same. The peace and harmony of the nation must 

be re-established. There is an urgent need for the 

Parliament to enact a national law to make mob lynching 

a separate crime. Without effective prosecution, enacting 

a law would be of no use. So there must be check on its 

effective prosecution along with effective policing. A 

check on police regarding the prosecution of the law 

would help in bringing the situation under control. If not 

implemented on ground level, law is useless. A regular 

check on police would be required. If no such measures 

are taken then a new law would just be another law with 

no effect. 

 

Conclusion 

Lynching is an insult to the human dignity; due to which 

our democracy is dying in darkness. The rapid rise in 

incidents of mob lynching is making it common in India. 

The pace at which it is growing people do not hesitate 

even once to take law in their hands. They feel that law is 

incompetent to punish the culprits. Such heinous acts are 

converting Hindustan into Lynchistan. The mob lynchers 

have no fear of law.  A national law must be implemented 

by the Parliament and it must include a check on its 

effective prosecution and policing; as such law would be 

effective if it shows result at ground level. Then only, 

Hindustan can be stopped from becoming Lynchistan. 
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CONTRACTUAL CONSIDERATION UNDER FORCE MAJEURE: THE 

UPBRINGING OF COVID-19 

By: Mayank Shyamsukha 

 

 

 

The Corona virus (COVID-19) pandemic is creating 

unusual disturbances in business procedure on a 

worldwide scale. As these interruptions proceed, and the 

financial impacts mount on various countries, the 

economy as well as businesses would be greatly affected. 

All the organizations and companies need to survey their 

own, yet additionally their contractual rights, 

commitments, and obligations on their part as well as on 

their counter’s part in order to take further steps in case 

of performance being delayed or performance becomes 

too difficult or impossible. As due to the impact on the 

businesses being severe, the force majeure clauses will 

play a crucial role if the businesses are not able to perform 

their contractual obligations amidst this crisis. The term 

‘Force Majeure’ appeared in the common law world in 

the 1900s and was borrowed from the Napoleonic Code27, 

although its origins can be traced back to Roman law 

when it was implemented in order to decide the obligation 

of the parties to the contract at that time. 

As due to the present situation the government has 

imposed lockdown due to which the suppliers would not 

be able to perform their obligations and if not the supply 

would be delayed. They wish not to be held liable for the 

non execution of there said agreements. The 

organizations probably won't have the option to honor 

their client’s agreement. Even the consideration would 

 
27see Lebeaupin v Crispin [1920] 2KB 714 

not be fulfilled by either of the parties under the terms of 

contract due to the aforesaid problem. 

The Department of Expenditure, Procurement Policy 

Division, Ministry of Finance issued a Memorandum with 

respect to the ‘Manual for Procurement of Goods, 2017’, 

which serves as the ordinance for procurement by the 

Government of India. Under chapter 9(7)(7) it is stated 

that: 

“The Force Majeure proviso in the agreement relieves 

both the parties in contract from the burden arising out of 

the contract or obligations when forestalled by such 

occasions to fulfill their commitments under the 

agreement. A Force Majeure proviso doesn't excuse a 

party’s non-execution altogether, however it just 

suspends it for the said time being of the Force Majeure. 

The firm needs to pull out of FM when it happens and it 

can't be guaranteed ex-post facto. There might be a F.M. 

circumstance influencing the purchase organization only. 

In such a circumstance, the purchase organization has to 

speak with the provider along similar lines as above for 

additional necessary action. On the off chance if the 

performance in entire or in partly extent or any obligation 

under this agreement is forestalled or deferred by any 

reason of FM for a period more than 90 days, either party 

may at its alternative and decision end or terminate the 
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agreement with no money related outcome on either 

side"28. 

The said ordinance can be rightly interpreted to assert the 

fact that COVID- 19 could effectively be covered under 

force majeure clause because it is a ‘natural 

calamity’ and all the departments should invoke it by 

following the ‘due process.’Under such situations, the 

Force Majeure proviso would be a deciding element to 

comprehend the implications of these occurrences and 

after the normalcy the course of action regarding 

contractual obligations would be based on the time at 

which the contract was to be executed i.e. if the contract 

was  performed prior to the escalation of the virus spread 

or not. If yes then more relevance would be given to the 

force majeure clause and its classification as a pandemic 

could be more likely to successfully. On the other hand, 

the parties who elected to enter contracts with reasonable 

knowledge of the virus’s outbreak and consequence, may 

have a more difficult foreseeable argument. Even if the 

specific language of a contract or lease would arguably 

give rise to a claim of force majeure, the claim must 

satisfy the following criteria which is - the event must be 

beyond the reasonable control, the party must have been 

prevented from performing its obligation and reasonable 

steps to avoid its non-performance are taken by him and 

that he was dutybound to mitigate damages as a result 

thereof. But this inference of Covid- 19 cannot be upheld 

for every contract, and the clause needs to be interpreted 

as according to the said circumstances.The obligation of 

parties involved under Force Majeure is clearly stated 

under S.56 of the Indian Contract Act, 1872 which talks 

about an agreement to do an impossible act- 

“ An agreement to do an act which is impossible in itself 

is void. A contract to do an act which, after the contract 

is made, becomes impossible or unfit or, due to any 

reason of an event which the promisor could not prevent 

or foresee becomes void when the act becomes impossible 

in itself or unlawful”.Compensation for loss through non-

performance of act known to be impossible or unlawful. 

Where one person has promised to do something or has 

an obligation to perform the contractwhich he knew or, 

with reasonable diligence, might he had known, and 

which the promisee did not know, to be impossible or 

unlawful, then such promisor must compensate to such 

promisee for any loss which such promisee suffers by the 

non-performance of the promise”29. 

The essence of the doctrine of frustration has been 

explained by Hon’ble court in the case of Satyabrata 

Ghose v. Mugneeram30 in which Justice Manoj 

 
28 Government of India ,Ministry of Finance, Manual for 

Procurement of Goods (2017) 

https://doe.gov.in/sites/default/files/Manual%20for%20Procurement

%20of%20Goods%202017_0_0.pdf 

Mukherjee impounded that the basic relevance upon 

which doctrine of frustration is based is that of the 

impossibility of performance of the contract and both the 

words- impossibility and frustration of the contract can 

also be used as a similar word to each other or as a 

synonym. This clause under force majeure absolves one 

or both the parties from liability to perform the contract 

when performance is being prevented by an event or 

circumstance beyond the party’s control. The events may 

include flood, fire, draught, civil unrest, or terrorist attack. 

Force majeure is an expression used to describe an event 

which has superior force and applicability. The purpose 

of this is to allocate the risk and to put the parties free 

from burden of completing the agreement as accordingly. 

The said relief can also be given under S.32 of The Indian 

Contract Act,1872 under which  clearly speaks about 

“contingent contracts to do or not to do anything if an 

uncertain and unforseen event happens cannot be 

enforced by law unless and until that event has happened. 

The parties shall be excused to perform the whole 

contract if it becomes impossible to perform or infeasible 

by some cause for which neither of the parties were even 

responsible”31. 

The most general clause under force majeure clauses is 

the ‘Act of God’, and the COVID- 19 can be brought 

under the scope of the same. But the said effect of this 

clause can be slaked through the ‘duty to mitigate the 

harm’ and ‘exercise due diligence clause. ‘Overall the 

liability under the contract can defer from case to case as 

due to the various clauses stated under the contract. Other 

clauses might also play a crucial role in order to define 

the scope and the necessitate of the force majeure clause, 

as the presence of the same might end up moderating  the 

said effects of force majeure clauses. The foreseeability 

of the event has to be taken into consideration for the 

contracts entered after the month of December ending as 

for the force majeure clauses to become applicable, the 

event too must not be foreseeable otherwise and the 

outbreak of Covid-19 pandemic had effectively begun 

from the end days of December 2019 onwards. 

29 The Indian Contract Act 1872 
30Satyabrata Ghose v. Mugneeram Bangur 1954 AIR 44    
31 Supra note 2 
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THE LEGALITY OF QUARANTINE POWERS 

 By: M.Gayathri 

 

 

The Constitution gives states the power to police citizens 

for the health, safety and welfare of those within its 

borders. This means states have the right to quarantine an 

individual, community or area to protect the surrounding 

community. With testing supplies in limited quantity and 

high demand, citizens are strongly encouraged to self-

isolate. However, if you are a citizen who came into 

contact with a person with the coronavirus in a different 

country and then flew home, CDC officials at the airport 

have the right to detain you and force you into quarantine. 

Indian Penal Code, 1860, S. 2. Punishment of offences 

committed within India. —Every person shall be liable to 

punishment under this Code and not otherwise for every 

act or omission contrary to the provisions thereof, of 

which he shall be guilty within India. 

In India, the central government has taken several 

measures to deal with the epidemic, including setting up 

quarantine facilities and rescuing Indian citizens stranded 

abroad. Both the centre and state governments are 

empowered to regulate health-related matters. 

The Epidemic Diseases Act is the main legislative 

framework at the central level for the prevention and 

spread of dangerous epidemic diseases. The Act 

empowers the central government to take necessary 

measures to deal with dangerous epidemic disease at ports 

of entry and exit. The Act also empowers the states to take 

special measures or promulgate regulations to deal with 

epidemics within their state jurisdictions. 

Under the Epidemic Diseases Act 1897, thus, any state 

government, when satisfied that any part of its territory is 

threatened with an outbreak of a dangerous disease, may 

adopt or authorise all measures, including quarantine, to 

prevent the outbreak of the disease. 

Similarly, the central government, when satisfied that 

there is an imminent threat of an outbreak of an epidemic 

disease and that the provisions of the law at that time are 

insufficient to prevent such an outbreak, may take 

measures and prescribe regulations allowing for the 

inspection of any ship or vessel leaving or arriving at any 

port and for the detention of any person arriving or 

intending to sail. Any person who disobeys any regulation 

or order made under the 1897 Act may be charged with 

an offence under Section 188 of the Indian Penal Code. 

It is not necessary that the offender should intend to 

produce harm or contemplate his disobedience as likely 

to produce harm. It is enough that he knows of the order 

which he disobeys, and that his disobedience produces, or 

is likely to produce, harm. Such offence, at the discretion 
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of the trial magistrate, may be tried summarily. No suit or 

legal proceeding lies against any person or authority for 

anything done, or in good faith intended to be done, under 

this Act. 

3. Penalty.— Any person disobeying any regulation or 

order made under this Act shall be deemed to have 

committed an offence punishable under section 188 of the 

Indian Penal Code (45 of 1860). { S. 188 in The Indian 

Penal Code- Disobedience to order duly promulgated by 

public servant.—Whoever, knowing that, by an order 

promulgated by a public servant lawfully empowered to 

promulgate such order, he is directed to abstain from a 

certain act, or to take certain order with certain property 

in his possession or under his management, disobeys such 

direction, shall, if such disobedience causes or tends to 

cause obstruction, annoyance or injury, or risk of 

obstruction, annoyance or injury, to any person lawfully 

employed, be punished with simple imprisonment for a 

term which may extend to one month or with fine which 

may extend to two hundred rupees, or with both; and if 

such disobedience causes or trends to cause danger to 

human life, health or safety, or causes or tends to cause a 

riot or affray, shall be punished with imprisonment of 

either description for a term which may extend to six 

months, or with fine which may extend to one thousand 

rupees, or with both. Under Section 270 of the Indian 

Penal Code, whoever malignantly commits any act which 

is, and which he knows or has reason to believe to be, 

likely to spread the infection of any disease dangerous to 

life, shall be punished with imprisonment of either 

description for a term which may extend to two years, or 

with fine, or with both. 

Section 271 in The Indian Penal Code- Disobedience to 

quarantine rule.—Whoever knowingly disobeys any rule 

made and promulgated 1[by the 2[***] Government 

3[***] for putting any vessel into a state of quarantine, or 

for regulating the intercourse of vessels in a state of 

quarantine with the shore or with other vessels, or for 

regulating the intercourse between places where an 

infectious disease prevails and other places, shall be 

punished with imprisonment of either description for a 

term which may extend to six months, or with fine, or 

with both. 

Section 269 in The Indian Penal Code- Negligent act 

likely to spread infection of disease dangerous to life.—

Whoever unlawfully or negligently does any act which is, 

and which he knows or has reason to believe to be, likely 

to spread the infection of any disease dangerous to life, 

shall be punished with imprisonment of either description 

for a term which may extend to six months, or with fine, 

or with both. 

It is argued that quarantine affects the fundamental right 

“to move freely throughout the territory of India.” 

However, this right is subject to reasonable restrictions 

that the state may impose in the interest of public health. 

[Article 19 of Indian Constitution- Protection of certain 

rights regarding freedom of speech etc 

(d) to move freely throughout the territory of India; 

(5) Nothing in sub clauses (d) and (e) of the said clause 

shall affect the operation of any existing law in so far as 

it imposes, or prevent the State from making any law 

imposing, reasonable restrictions on the exercise of any 

of the rights conferred by the said sub clauses either in the 

interests of the general public or for the protection of the 

interests of any Scheduled Tribe] 

The ambit of Section 2 of the Epidemic Diseases Act is 

wide enough to allow a state or a lower functionary in the 

administration, in dealing with an emergency caused by 

the outbreak of a dangerous disease, to seek or require the 

cooperation of the public or corporate bodies in the public 

or private sectors. If the desired cooperation is not 

forthcoming, a regulation may be imposed. Failure to 

obey or comply with restrictions imposed by such a 

regulation constitutes a punishable violation. Violations 

of quarantine laws (see box) have been reported from 

some places in India but it does not appear as if anyone 

has been punished. 

Quarantine rooms may have strong closed doors or may 

be water and air tight compartments, but the rays of 

justice from the courtrooms have the powers to intrude in 

them. Of course, under the sun every object is subject to 

judicial review and quarantine orders are not exempted 

from it.Quarantine is considered the oldest mechanism to 

reduce the rapid spread of bacterial infections and viral 

onslaughts. It has been legally sanctioned by all 

jurisdictions in the world for the maintenance of public 

health and to control the transmission of diseases. Since 

ancient times, societies have practised isolation, and 

imposed a ban on travel or transport and resorted to 

maritime quarantine of persons.  
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IMPLEMENTATION OF FUNDAMENTAL RIGHTS IN PANDEMIC 

By: Dhimahi Buch 

The World Health Organisation has Declared Corona 

Virus i.e. Covid-19 as a Pandemic. To start with it is 

necessary to find a difference between a Pandemic and 

Epidemic. Epidemic is restricted to a part or a region but 

a pandemic is an emergency situation for the world. In the 

history the world has seen various Pandemics starting 

from influenza to Spanish flu to Covid-19.  

 

Here, the question arises what could be the duty of the 

state in such situations of Lockdown and curfew during a 

pandemic? Which are the provisions of constitution that 

refer to the duties of the state towards the people during 

health crisis? Part IV of constitution of India deals with 

Directive Principles of state policy though these are not 

enforceable in courts of law, they are to be taken into 

account while making laws, this is what Article 37 of the 

constitution says. The Article 47 of constitution directs 

state to take proper measurements of Health and nutrition 

level of the people as well as Standard of living. In view 

of lockdown, fundamental rights (further refers as FR) of 

the people are adversely affected during this situation. FR 

are primordial part of citizen. The lockdown has resulted 

in infringement of rights of underprivileged who are not 

able to fulfil their basic needs. When lockdown was 

announced estimated number of people who were 

homeless was about 4 crores. They started migrating in 

distressed state from one state to another. State gave them 

shelter and basic amenities to live. Then there was an 

extension in lockdown which created a havoc in these 

migrants. The fundamental problem as it appears to be is 

infringement of ARTICLE 19(d) as movement of these 

people has been restricted. The restriction given is done 

with the respect of Sections under Disaster Management 

Act,2005 and Epidemic Diseases Act,1897 which are 

proportionate under the need of an hour for the human 

existence and wellbeing. Another problem of 

infringement of Article 19(A) came in face to the supreme 

court where Fake news of Covid-19 were circulated 

which was creating a panic situation in the people. By 

 
32 https://www.youtube.com/watch?v=UJEC2zmKVAg 

then the Director general of WHO had spoken about the 

danger of infodemic being more harmful to the society 

rather than the disease itself.32 The Order was passed in 

the Hon’ble Supreme Court of India about being 

transparent and giving out the exact and correct number 

of figures in the public and circular was passed under the 

Section 54 of Disaster management act on April 2nd 2020 

informing public that fake news will result in punishment. 

Being said this it is clear that no infringement has 

happened and the section is as intact as it was in past. 

Now, lets come to religious rights of the people i.e. 

Article 25 AND 26 every religion has a right to practice 

subject to the public health at large. Hence, it can be 

concluded that the norm of social distancing at present 

prevails then the Practice of religion as rest public health 

cannot be kept at state. Talking aboutr Article 21, it says 

no person shall be deprived of their life and personal law 

except according to the procedure established by law. It 

also includes right to live with personal dignity. Here, 

Dignity also means protection of health. Right to health 

of all is an important aspect of it. The state not only has 

to protect it but should take positive actions to create 

facilities for the purpose of health of each individual. This 

also includes Food, shelter and livelihood to be provided. 

Can there be any situation where these rights can be 

suspended? Article 359 of constitution directs the 

president to declare and suspend fundamental rights in 

emergency situations but exception being that Article 21 

cannot be suspended. There might be certain situations 

arise in view of lack of resources and this needs some 

thought. In view of rising number of people being 

affected by the pandemic disease and death rates the lack 

of infrastructure and food production would come into 

limelight. This throws certain challenges. Taking in 

chance the life of victims and not treating them by saving 

other people who’s life is uncertain. You cannot sacrifice 

others life. It is the end of the dignity itself. This says that 

the State has to make all affords to save the human 

dignity. By saying this it also comes to the citizen duty to 

follow the instructions passed by the Government and not 

to violate these rules33.  

         

33 https://www.youtube.com/watch?v=UJEC2zmKVAg 
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CRITICAL ANALYSIS OF THE PM CARES FUND 

By: Ashok Om Prakash Pandey 

 

 

 

Introduction 

The outbreak of the COVID-19 pandemic has brought the 

entire world to a standstill. And while prominent historian 

and author Yuval Noah Harari is amongst the many who 

have been emphasising on the need of global cooperation 

and solidarity34, every country has been dealing with the 

pandemic on its own accord. The World Health 

Organisation has lauded India's efforts in combating with 

the virus with urgency and determination. It has also laid 

special emphasis on the bold and decisive leadership of 

the Prime Minister in the times of such crisis35. In fact, 

billionaire philanthropist Bill Gates too, has lauded the 

 
34 Yuval Noah Harari: the world after coronavirus | Free to read 

Financial Time Mar 20 2020. As retrieved from: 

(https://www.google.com/amp/s/amp.ft.com/content/19d90308-

6858-11ea-a3c9-1fe6fedcca75).  
35India ramps up efforts to contain the spread of novel coronavirus. 

As retrieved from: (https://www.who.int/india/emergencies/novel-

coronavirus-2019)  
36Bill Gates writes to PM Modi, lauds leadership in fighting Covid-

19 in India Hindustan Times Apr 22, 2020 20:16 IST. As retrieved 

from: (https://www.google.com/amp/s/m.hindustantimes.com/india-

Prime Minister's leadership in dealing with the 

pandemic36. 

As part of the many initiatives taken by the government, 

The Prime Minister's Citizen Assistance and Relief in 

Emergency Situations Fund (PM CARES) was launched 

on 28th March 2020, as a public charitable trust37. 

Dedicated to dealing with any kind of emergency or 

distress situations like the COVID-19, different media 

houses report that the fund has raised 6,500 crores in the 

first week of its launch itself38. However, the fund has 

news/bill-gates-writes-to-pm-modi-lauds-      leadership-in-fighting-

covid-19-in-india/story-2ewwjocLeLSOQjuCkGdB2J_amp.html).  
37Appeal to generously donate to ‘Prime Minister’s Citizen 

Assistance and Relief in Emergency Situations Fund (PM CARES 

Fund)’ 8 MAR 2020 4:36PM IST. As retrieved from: 

(https://pib.gov.in/PressReleseDetailm.aspx?PRID=1608851).  
38In pics | PM-CARES Fund raises Rs 6,500cr in a week; here are the 

biggest contributors Apr 06, 2020 03:27 PM IST. As retrieved from: 

(https://www.google.com/amp/s/www.moneycontrol.com/news/busi

ness/pm-cares-fund-here-are-the-biggest-contributors-as-india-

fights-coronavirus-pandemic-5111061.h). 
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also received criticisms and there are certain aspects of 

the fund worth being analysed from a legal standpoint. 

 

Supervision and Audit of a Public Charitable Trust 

Formed in Delhi 

Charity is a subject in List III (item no. 28) i.e. the 

concurrent list of subjects in the seventh schedule of the 

Constitution of India. Therefore, both the centre as well 

as the state can legislate on this subject. However, it is 

worth being pointed out, that there is no central legislation 

or regulation which governs the charity sector and neither 

is there a single regulator for the same39. While a lot of 

states do have their own legislations in place, a number of 

northern and North-Eastern states have no trust Act at all 

and that includes Delhi, where the PM CARES fund has 

been formed. This is where the Indian Trusts Act comes 

into play. Now, although Indian Trusts Act primarily 

deals with Private trusts, in Bansi Dhar v. State of UP40, 

the Supreme Court said that there is some common area 

of legal principles in the Indian Trusts Act which covers 

all trusts public and private. Merely because they find a 

place in the Indian Trusts Act, they cannot become 

untouchable where public trusts are involved. While 

deciding upon the applicability of Section 83 of the Indian 

Trusts Act on a public charitable trust, the court said that 

it has no inhibitions in administering the law by invoking 

the rules of equity and good conscience, though sanctified 

by the statute relating to private trusts. In the opinion of 

the author, a broader and more democratic view of this 

position should be taken and Section 19 of the Indian 

Trusts Act, 188241 should also be made applicable to the 

PM CARES fund, thereby insisting the trustees to not 

only keep clear and accurate accounts, but also furnish 

them to the beneficiaries i.e. to the people, as and when 

they ask for it.  

According to the website, the audit of the PM CARES 

trust shall be done by independent and qualified auditors 

appointed by the trustees42. A significant drawback of not 

having a regulating authority in place is that there is no 

control or supervision over the audits. For example: 

Section 33(4)(a) of the Maharashtra Public Trusts Act, 

195043, empowers the Charity Commissioner to conduct 

a special audit of the accounts of any public trust, 

wherever in his opinion, such audit is necessary. Absence 

 
39 The Institute of Chartered Accountants of India A Study on Laws 

Governing Charitable Organisations in India. 
40[(1974) 1 SCC 446]. 
41 Accounts and information 
42DONATION FAQS As retrieved from: 

(https://www.pmcares.gov.in/en/web/page/faq).  
43 Charity Commissioner may direct a special audit of the accounts 

of any public trust whenever in his opinion such special audit is 

necessary 

of a similar regulating authority with such supervisory 

powers might raise suspicions over the authenticity or 

even the taking place of audits, since the audit reports 

shall not be put in public domain.  

The government, however, can clear these suspicions by 

advising the President to entrust the Comptroller and 

Auditor General (CAG) to audit the trust. Now, since PM 

CARES does not involve funds from either of the three 

Constitutional funds (Consolidated Fund of India under 

Article 266(1), Public Account Fund under Article 

266(2), Contingency Fund under Article 267(1)), the 

CAG is not empowered to audit the trust44 unless it is 

requested by the President to do so under Section 20(1) of 

the Comptroller and Auditor General's (Duties, Powers 

and Conditions of Service) Act, 197145. Moreover, 

Section 20(3) of the abovementioned Act mandates that 

the audit shall not be entrusted to the CAG unless the 

President or Governor believes that it is expedient to do 

so in public interest. Since PM CARES is funded by the 

public and the funds are used to alleviate the situation of 

the people affected by the pandemic, the audit of the trust 

does warrant public interest. 

Now, it is true that information regarding the utilisation 

of these funds can be sought through the performance 

audit report of the implementing agencies by the CAG46. 

However, since the discretion regarding the disbursement 

of funds lies completely with the trustees47, it is possible 

that funds may be allocated to agencies which do not fall 

under the purview of the CAG audit. Therefore, it is only 

just and equitable to get the fund audited by the CAG 

instead of leaving the interested persons with the 

cumbersome task of accumulating the fund's 

disbursement and utilisation from the performance audit 

reports of the individual implementing agencies. 

 

Applicability of The Right to Information Act:  

In order to analyse the applicability of the RTI Act to the 

PM CARES fund, let us consider the case of the Prime 

Minister's National Relief Fund (PM NRF). The nature 

and purpose of this fund is similar to that of PM CARES 

and it is operational since 194848. 

44 Section 13, The Comptroller and Auditor General's (Duties, 

Powers and Conditions of Service) Act, 1971 
45 "public authority" means any authority or body or institution of self 

government established or constituted— (d) by notification issued or 

order made by the appropriate Government, 
46 https://cag.gov.in › sites › filesPDF, Report of the Comptroller and 

Auditor General of India on Performance audit of Disaster 

management in the state of Jammu and Kashmir 
47 Supra 8 
48 ABOUT PM NRF (https://pmnrf.gov.in/en/about) 
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In the case of PM NRF v. AseemTayker49, the Delhi High 

Court adjudicated on the inclusion of PM NRF in the 

definition of "Public Authority" under Section 2(h)(d) of 

the Right to Information Act, 2005 However, the two 

judge bench gave different opinions and a reference order 

was passed, directing the matter to the acting chief justice 

to refer the matter to a third judge. There is no further 

information as to the status of the case. However, the 

author endorses the view of Ravindra Bhat J., who in the 

abovementioned judgement adjudged the fund to be a 

public authority. This is because the directions given on 

the management of the fund by the Prime Minister and his 

'managers' cannot be deemed as actions in personal 

capacity. Similarly, the discretion regarding the 

disbursement and utilisation of funds in PM CARES lies 

with the trustees who are all cabinet ministers in the 

Central government, headed by the Prime Minister50. And 

they hold their position as trustees by virtue of the 

position they occupy as ministers and not in their personal 

capacity. Since the website clearly mentions the trustees 

as the Prime Minister, Home Minister, Defence Minister 

and Finance Minister and not the names of the persons 

occupying the chair51. Therefore, the PM CARES fund 

should be considered to be a public authority and should 

come within the ambit of RTI Act. 

Sunil Gaur J., on the other hand, opined that PM NRF 

cannot be held to be a public authority and relied on the 

case of Thalappalam Service Co-operative Bank Ltd. v. 

State of Kerala52  to hold that mere supervision or 

regulation of a trust would not make it a public authority 

under the RTI Act. However, the involvement of the 

ministers and his managers in the fund is much more than 

mere regulation and supervision. Regulation is the act or 

process of controlling by rule or restriction53. The 

ministers in the case of PM NRF and also PM CARES are 

not only regulating and supervising the funds' activities 

but also exercising absolute discretion with regards to the 

disbursement and allocation. Therefore, the applicability 

of the Thalappam judgement in this case, in the author's 

opinion, is fallacious. 

Moreover, information regarding the names of donors and 

the amount they donated should not be concealed under 

the garb of the exception provided under Section 8(1)(e) 

of the Right to Information Act, 200554 This is because, 

and as was rightly pointed out by Ravindra Bhat J. in 

Aseem Tayker, the fund does not offer any service to the 

donors or beneficiaries. Neither will the revelation of the 

names or information jeopardize their rights in any way. 

Therefore, it does not take the colour of a fiduciary 

relationship based on trust. 

 

Conclusion 

With the PM NRF fund already in place for a similar 

purpose since 1948, the creation of a new fund is sure to 

raise doubts and speculations in the minds of people. The 

crisis we all are presently dealing with, is such that it puts 

us in a very vulnerable position. Care should be taken that 

every step taken by the government not only alleviates us 

from the situation, but also upholds the spirit of a 

democratic republic, thereby safeguarding the rights and 

liberties of the people. The intention of the PM CARES 

fund is indeed noble. Conforming with the idea of 

transparency and accountability being fundamental 

aspects of a democracy, all the information pertaining to 

the disbursement and utilisation of funds, should be made 

available to the people. 

 

 

 

 

  

 
49[2018 SCC OnLine Del 9191]. 
50Supra 8. 
51 Supra 9 
52 [(2013) 16 SCC 82] 

53  Black's Law Dictionary, page 1311, 9th edition, 2009 
54 Information available to a person in his fiduciary relationship, 

unless the competent authority is satisfied that the larger public 

interest warrants the disclosure of such information 
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A LITERARY APPROACH: JUDGEMENT ANALYSIS OF CITY OF ONTARIO 

V. JEFF QUON 

- Aditi Tripathi 

 

 

 

 
55 560 U.S. 746. 

Introduction  

This case commentary seeks to use a literary and legal 

perspective to analyse City of Ontario v. Jeff Quon55, a 

US Supreme Court case concerning the extent of the right 

to privacy under the Fourth Amendment concerning 

electronic communication in a government place. I shall 

focus on Justice Kennedy’s style of writing the majority 

opinion and the concurring opinion of Justice Scalia, 

where there is the use of Bob Dylan’s lyric to chastise the 

majority opinion. Bob Dylan is the most cited songwriter 

in American legal writing, and since music is never too 

far from my mind; I was interested in analyzing a 

judgement where his words found a place in legal 

writings.   

 

Description of the case  

Facts- The case arose out of incidents in 2001 and 2002 

when respondent Jeff Quon was employed by the Ontario 

Police Department (OPD). He was a police sergeant and 

member of OPD’s Special Weapons and Tactics (SWAT) 

Team. The City, OPD, and OPD’s Chief, Lloyd Scharf, 

are petitioners.56 

The City acquired alphanumeric pagers which were able 

to send and receive text messages. Its contract with its 

service provider, Arch Wireless provided for a monthly 

limit on the number of characters each pager could send 

or receive and specified that usage exceeding that number 

would result in an additional fee. Before acquiring the 

pagers, the City announced a Computer Policy that 

applied to all employees. It specified that the City 

reserves the right to monitor and log all network activity, 

including e-mail and Internet use, with or without notice 

and that users should not expect privacy. Quon signed a 

statement acknowledging that he had read and understood 

the Computer Policy. Although the Computer Policy did 

not cover text messages by its explicit terms, the City 

made clear to employees, including Quon, that the City 

would treat text messages the same way as it treated e-

56 City of Ontario v. Quon (n 1). 
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mails.57 When respondent Quon and other officers in the 

police department (OPD) exceeded their monthly 

character limits for several months running, petitioner 

Scharf, sought to determine whether the existing limit 

was too low. After Arch Wireless provided transcripts of 

Quon's and another employee's text messages, it was 

discovered that many of Quon's messages were not work-

related but sexually explicit. Scharf referred the matter to 

OPD's internal affairs division, and Quon was disciplined 

for violating OPD rules.   

Quon filed this suit, alleging, inter alia, that petitioners 

violated their Fourth Amendment rights and the federal 

Stored Communications Act (SCA) by obtaining and 

reviewing the transcript of Quon’s pager messages, and 

that Arch Wireless violated the SCA by giving the City 

the transcript. 

 

 

Legal issues-  

(1) Whether Quon had a reasonable privacy expectation?  

(2) Whether the petitioners’ review of the transcript 

constituted a Fourth Amendment search?  

(3) Whether the principles applicable to a government 

employer’s search of an employee’s physical office apply 

as well in the electronic sphere? 

Held-  

Justice Kennedy delivered the opinion of the court in 

which Roberts, C. J., and Stevens, Thomas, Ginsburg, 

Breyer, Alito, and Sotomayor, JJ., joined, and in which 

Scalia, J., joined except for Part III-A. Stevens, J., filed a 

concurring opinion. Scalia, J., filed an opinion concurring 

in part and concurring in the judgment. Thus, the Court 

handed down its decision, and the Justices unanimously 

ruled for the City, that the review of the texts had been a 

reasonable work-related search. They discussed the 

 
57 Ibid. 

difficulties raised by the broader issues involved and 

ultimately declined to rule on them.  

 

Analysis of the Majority Opinion 

Kennedy’s writing style espouses realism, pluralism, 

aggregationism, and organicism—and thus that he’s a 

principled positivist.58 He relied heavily on evolving 

standards of decency and attributed an evolutionary 

character to constitutional principles. 

In the majority opinion, Kennedy has divided the 

judgement into three sections which consist of sub-parts. 

The first section began by setting forth the facts of the 

case, its legal history and the relevant laws and precedent, 

and throughout the judgement, he uses the names of both 

the petitioners and respondents to not be abstract. The 

second section pays heed to the application of the fourth 

amendment. In the opinion's third section, he cautiously 

considered the question of Quon's privacy expectation. 

He observed that the judiciary risks error by elaborating 

58 Mitchell N. Berman and David Peters, 'Kennedy's Legacy: A 

Principled Justice' (2019) Faculty Scholarship at Penn Law 339. 
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too fully on the Fourth Amendment implications of 

emerging technology before its role in society has become 

apparent.59 

Kennedy thought that it was preferable to dispose of this 

case on narrower grounds. He accepted, for argument's 

sake, three points: that Quon had a reasonable expectation 

of privacy in his pager messages, that the review of them 

constituted a search and that the same principles 

governing a physical search of a public employee's 

workspace applied to electronic privacy. 

According to him, the search had been reasonable under 

O'Connor principles60. Its inception, to see whether the 

city needed a higher character limit, was legitimately 

work-related. Kennedy wrote that a review of the content 

of the messages was an expedient way of achieving that 

goal. While Quon could have had some expectation of 

privacy, Kennedy continued, it could not have been 

enough to prevent a review of the messages. Not only had 

he been told of the possibility of an audit, but as a police 

officer, he would or should have known that his actions 

were likely to come under legal scrutiny and that this 

might entail an analysis of his electronic 

communications.61 Since the City had purchased pagers 

for SWAT team members to improve their performance 

in that capacity; it was reasonable to expect that they 

might audit those pagers to assess the performance of both 

the units and the pagers in SWAT situations. 

Lastly, he ruled that the other respondents, besides Quon, 

had not suffered a violation of their privacy. The 

respondents had, Kennedy wrote, argued that a violation 

of Quon's privacy necessarily violated that of those he 

exchanged messages with and did not make a case that 

they could have suffered a violation even if Quon had not. 

Since the Court had found that Quon's Fourth 

Amendment rights were not violated, it, therefore, had to 

hold that the others were not, either and this kind of 

obscure writing is problematic because it touches on 

certain issues but leaves them unanswered. 

 

Analysis of Justice Scalia’s Concurrence 

Justice Scalia has demonstrated his rhetorical skills in his 

opinions, leaving no doubt that he is a master of metaphor 

and other belletristic flourishes.62 Justice Scalia's work is 

recognizable by its distinctive rhythm, conversational 

tone and surprising diction. His syntax is, at times, 

 
59 City of Ontario v. Quon (n 1). 
60 O’Connor v. Ortega, 480 U. S. 709, 711. 
61 City of Ontario v. Quon (n 1). 
62 Jeffrey M. Shaman, 'Justice Scalia and the Art of Rhetoric' (2012) 

Constitutional Commentary 287. 

informal or even conversational. He sprinkles his opinion 

formal prose with the occasional colloquialism.63Not one 

to avoid confrontation, Justice Scalia is notorious for his 

verbal barbs, frequently directed at his colleagues on the 

Supreme Court. Justice Scalia seemed to write primarily 

to the public, not his colleagues on the Court.  

Justice Scalia began his concurring by addressing the 

O'Connor plurality standard. The intervening years had 

not changed his position that the plurality's position, in 

that case, was ‘standardless and unsupported.’ Applying 

the test from his concurrence in that case to the instant 

case, he wrote that the proper threshold inquiry should be 

not whether the Fourth Amendment applies to messages 

on public employees' employer-issued pagers, but 

whether it applies in general to such messages on 

employer-issued pagers. But it was unnecessary to answer 

that question since he agreed with the majority that the 

search had been reasonable.  

Since, he felt, that was all the Court needed to say, the 

majority's discussion on the complexity and 

consequences of answering that admittedly irrelevant 

threshold question was similarly a waste of effort. ‘To 

whom do we owe an additional explanation for declining 

to decide an issue, once we have explained that it makes 

no difference?’ He then excoriated the majority's 

exaggerated case for restraint.64 

Justice Scalia says that applying the Fourth Amendment 

to new technologies may sometimes be difficult, but 

when it is necessary to decide a case, there is no choice. 

The Court's implication that where electronic privacy is 

concerned, that they should decide less by concocting 

case-specific standards or issuing opaque opinions—was 

in his view indefensible. ‘The-times-they-are-a-changin' 

is a feeble excuse for disregard of duty.’ Evidently, 

Justice Scalia is practised at using abundant hyphenation 

to craft elongated compound phrases. It is a snazzy device 

that shows off the inventiveness of his sui generis 

approach.65  

 

63 Laura Krugman Ray, 'Judicial Personality: Rhetoric and Emotion 

in Supreme Court Opinions' (2002) Washington and Lee Law 

Review. 

64 City of Ontario v. Quon (n 1). 
65 Ibid 288.  
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BASIC STRUCTURE OF THE CONSTITUTION 

-Yash Joshi 

Abstract: Constitution empowers Parliament and State 

Legislatures to make laws within their jurisdictions. The 

power to amend the constitution is only with the 

parliament and not the state assemblies. However this 

power is not absolute. The Supreme Court has the power 

to declare any law unconstitutional if it finds such. As per 

the basic structure doctrine, any amendment that tries to 

change the basic structure is invalid. Although there is no 

mention of the basic structure in the constitution, it 

evolves gradually over time. The idea is to preserve the 

nature of Indian democracy and protect the rights and 

liberties of people. This doctrine helps to protect the spirit 

of constitution. 

 

Introduction 

The constitution of India is a living document rather than 

a static book. It is considered as a living document 

because it responds to change in the situations arising 

from time to time. One of its elements is the dynamic 

nature of it by the way of an amendment of the 

constitution. 

The parliament of India is given powers to amend the 

constitution by the way of addition, alteration or removal 

of any of the article in the constitution by the specific 

procedure mentioned in constitution itself. Article 368 in 

part XX of the constitution contains the provisions related 

to power of the parliament to amend the constitution and 

procedure related to it. By exercising this constituent 

power there are many amendments made by the 

parliament till today. With passage of time there were 

many questions aroused which concerned about the 

power exercised by the parliament on amendment of the 

constitution such as “can parliament amend any part of 

the constitution?” “can parliament rewrite the 

constitution?” among them the most important issue is 

“whether parliament by its constituent power under 

article 368 amend the fundamental rights or not?” various 

supreme court judgments focused on resolving this issue 

and that leads to emergence of the “Basic Structure” of 

the constitution. 

 

Emergence of The Basic Structure: 

 

Parliament can amend any part of the constitution leads 

to question that whether fundamental rights were 

amendable or not? Parliament under article 368 can 

abrogate or take away any of the fundamental rights, 

contradicts the article 13 of the constitution. Article 13 in 

part III of the constitution defines “Law”, it states that any 

law or enactment that abrogates or takes away 

fundamental rights are considered as a null and void and 

must be struck down. Hence parliament cannot make any 

law that abrogates or take away any of the fundamental 

rights of the citizens, while article 368 empowers 

parliament to amend these fundamental rights also. From 

the beginning there were many cases and important 

amendments involved in this matter which are: 

 

1.) Shankari Prasad v. Union of India (1951): 

In this case constitutional validity of the First amendment 

act of 1951, which curtailed right to property, was 

challenged. Supreme Court observed that the 

Parliament’s power of amending the constitution under 

article 368 included the power to amend the fundamental 

rights guaranteed in part III as well. It also observed that 

‘law’ defined in article 13 does not include amendment 

acts hence by the way of amendment parliament can 

abrogates or takes away fundamental rights and it cannot 

be considered as null and void. 

 

2.) Golak Nath v. State of Punjab (1967): 

In this case constitutional validity of the Seventeenth 

amendment act of 1964, which inserted certain state acts 

in the ninth schedule, was challenged. Supreme Court 

held that the fundamental rights are not amendable and 

restricted to parliamentary action as article 13 includes 

amendment acts also. It stated that article 368 gives 

procedure to amend the constitution not power. After this 

judgment Parliament enacted 24th amendment act of 1971 

which amends article 13 and article 368 and declared that 

parliament has the power to amend any articles including 

fundamental rights and such an act will be not a law 

defined under article 13. 

 

3.) Kesavananda Bharati v. State of Kerala (1973): 
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This case is also known as fundamental rights case. In this 

case Supreme Court upheld the validity of the 24th 

amendment act of 1971 and stated that parliament is 

empowered to abrogate or take away any of the 

fundamental rights but at the same time it established 

“BASIC STRUCTURE” of the constitution and stated 

that Parliament under article 368 can amend any part of 

the constitution without altering the basic structure of the 

constitution. It is one of the most important judgments of 

Supreme Court which established basic structure doctrine 

and limits the amending power of the parliament. This 

ruling has contributed to evolution of the constitution in 

following manners: 

• It has set specific limits to the parliament’s power 

to amend the constitution and no amendment can 

violate the basic structure. 

• It allows parliament to amend any or all parts of 

the constitution within limitation. 

• It places judiciary as final authority in deciding if 

an amendment violates the basic structure and 

what constitutes the basic structure. 

 

4.) Indira Nehru Gandhi v. Raj Narayan (1975): 

  This case is also known as election case. Issue involved 

here is enactment of 39th amendment act of 1975 which 

stated that election disputes of Prime Minister or Speaker 

of the Lok Sabha do not come under jurisdiction of any 

of the courts. Supreme Court invalidated this amendment 

as it affects the basic structure of the constitution which 

are free and fair elections. Hence this case affirmed the 

adherence of the basic structure of the constitution. 

 

5.) 42nd amendment act of 1976: 

This amendment is called as Mini Constitution. It 

amended article 368 and declared that parliament has 

“UNLIMITED” power to amend the constitution and also 

fundamental rights. These amendments cannot be 

questioned in any court. 

 

6.) Minerva Mills Ltd. & Ors v. Union Of India & Ors 

(1980):  

This case strengthens the doctrine of basic structure and 

held that “Judicial Review” is the basic feature of the 

constitution. Further it stated that amending power of the 

parliament is “Limited” rather than “Absolute”. Limited 

amending power of the constitution is also a basic 

structure of the constitution. 

 

Elements of The Basic Structure 

This doctrine is innovated by judiciary hence it does not 

mention in the constitution. Though above judgments 

given certain elements such as  

(i) Supremacy of the Constitution 

(ii) Sovereign, democratic and republican nature 

of Indian Polity 

(iii) Secular character of Constitution 

(iv) Federal character of Constitution 

(v) Separation of powers between Legislature, 

executive and Judiciary 

(vi) Unity and integrity of nation 

(vii) Welfare state 

(viii) Judicial review 

(ix) Freedom and dignity of the individual 

(x) Parliamentary system 

(xi) Rule of law 

(xii) Harmony and balance between fundamental 

rights and directive principles 

(xiii) Principal of equality 

(xiv) Free and fair elections 

(xv) Independent judiciary 

(xvi) Limited amending power of the constitution 

(xvii) Access to justice 

(xviii) Principles underlying fundamental rights 

(xix) Powers of Supreme Court (Article-

32,136,141,142) 

(xx) Powers of High Courts (Article-226,227) 

 

Conclusion 

Basic structure is very crucial concept with historical 

perspective which evolved with time and makes the 

constitution more elaborative. It gives insight of the 

philosophy of the constitution and principles upon which 

the constitution made. The doctrine of the basic structure 

helps to prevent legislative excesses provides shield 

against powerful parliament and provide legitimate 

amendments. 
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INTERVIEW: PROF (DR) LALIT KUMAR DEB, [BSC. LL.B, LL.M; DEAN OF 

BIRLA SCHOOL OF LAW, BIRLA GLOBAL UNIVERSITY] 

 

 

 

 

Prof (Dr) Lalit Kumar Deb is presently Dean at Birla 

School of Law, Birla Global University. He has a 

teaching experience of about 36 years. He has been 

Principal for Lingaraj Law College, Berhampur and has 

also headed UG Department of Maharashtra National 

Law University Mumbai. 

 

We managed to ask him the following questions: 

 

How would you like to introduce yourself to our 

readers? 

I am Prof (Dr) Lalit Kumar Deb. I am a teacher, with an 

experience of about 36 years. Former Principal, Lingaraj 

Law College, Berhampur; former Head, UG Department 

of Maharashtra National Law University Mumbai. I 

practiced as an advocate for a few years, was a member 

of the Juvenile Justice Board, Ganjam for seven years.  I 

love reading books on philosophy, law and literature. I am 
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also interested in drawing, painting and listening to 

music. 

 

Please tell us something about your pre-college life? 

I spent my school days in Stewart School, Bhubaneswar 

and then in Technical School at Aska. The entire pre 

college life was spent in hostel. I loved to play cricket, 

and was interested in drawing and painting.  

 

What inspired you to pursue law? 

My father, Late Madhusudan Deb was an advocate of the 

Supreme Court, who later joined the teaching profession. 

After I completed B. Sc (Hons) he inspired me to join law. 

I joined the three year LL. B, course in Lingaraj Law 

College and then went for the Masters Degree. 

 

What were your areas of interest during your 

graduation and how did you go about developing 

expertise in them? 

While studying for the three year LL.B degree in Lingaraj 

Law College, Berhampur, I developed an interest in 

International Law. Later, I joined ML course in Andhra 

University, Visakhapatnam, and opted for International 

Law as my specialisation. We had a renowned teacher of 

International Law; Prof. B. S. Murty. Prof Kesava Rao, 

Vice Chancellor of National Law University Ranchi was 

in my batch. Prof R. Venkata Rao, former Vice 

Chancellor of NLSIU, Bangalore was two years senior to 

me; Prof Bhavani Prasad Panda, former Vice Chancellor 

of MNLU Mumbai, and Prof T. S. N. Sastri, Vice 

Chancellor, Ambedkar Law University, Chennai were my 

juniors. 

 

What do you find most challenging in a law school? 

The levels of understanding of the students are not the 

same. There are good students and average students. A 

teacher must try to bring the average student on par with 

a good student. The school must help develop the inherent 

qualities in the student and also make him a good human 

being. 

 

What Qualities Do You Think A Good Lawyer Should 

Have? 

Knowledge of law, good language and communication 

skills, logical presentation is highly essential to become a 

good lawyer. However, besides being a good lawyer, we 

need good human beings. The duty of a lawyer is to bring 

people together and solve issues. Presently there is much 

stress on the use of Alternative Dispute Resolution 

mechanism. 

 

What prompted you to choose teaching as a career? 

As mentioned earlier, my father was a law teacher. He 

was my inspiration for taking up the teaching profession.  

Further, one of my teachers while I was studying LL.M in 

Andhra University, Prof B. S. Murty encouraged me to 

take up research and teaching. 

 

Tell us about your teaching methodology. 

I generally prefer the lecture method with power point 

presentation, together with discussion and Socratic 

Method. Informal discussions beyond class hours are an 

important means of creating interest in students. 

 

How important a role do you think law school plays in 

shaping one’s career? 

Law school plays an important role in shaping ones 

career. Three elements play important roles: the 

reputation of the Institution, the quality of the teachers 

and the success of the seniors. Generally the alumni of a 

law school influence the future course and prospects of 

the new generation of students. 

 

You are now the Dean at Birla School of Law, Birla 

Global University. How is your work experience so 

far? 

The Birla School of Law is hardly two years old. The first 

year was started hurriedly with a few students. The first 

task was getting good teachers who had studied law from 

National Law Schools. The academic side involves 

encouraging students to participate in moot courts and 

other activities both at the school and inter-school levels.  

 

Could you give our young readers certain tips on 

excelling in academics? 

The key to success is hard work and discipline. Read the 

bare Acts and case law; write articles on topics related to 

the papers; Attend classes regularly. you can get all 

information from the net, but there is no alternative to a 

teacher. Learn from your friends. 
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What is your advice to students who wish to pursue 

career in academics but are confused between 

litigation and academics? 

There is a dearth of good litigation lawyers. But becoming 

a good litigation lawyer requires struggle and 

perseverance. If you are prepared take up litigation. With 

experience you can also have an opportunity to join the 

judiciary. If you want a peaceful and steady career take 

up academics. 

 

According to you what is the thing that a law student 

should not miss during law college life? 

Law students should not miss classes or group activities. 

Students grow together and inspire each other. When you 

leave the institution the memories you take should be such 

that you can look back fondly. 

 

What is the importance of mooting, publication and 

internships in a law student life? 

Mooting helps you to learn the basics of interpretation, 

presentation and arguing cases; publication helps to build 

up your CV and also helps to think and write clearly and 

analyze issues; internships bring you in contact with 

persons who can be your guiding beacons during and after 

you complete your course. 

 

Which is your favourite area of study in the legal 

sphere? 

My favourite area of study is Law and Literature. It covers 

three areas of interest: Law in literature, Law as Literature 

and Law of Literature. Law in Literature deals with the 

depiction of law in literary works, such as ‘Merchant of 

Venice’ or ‘To kill a mocking Bird’. Law as Literature 

refers to the study of judgments as literary masterpieces. 

The judgments of Oliver Wendell Holmes, Justice 

Krishna Iyer, Justice H. R. Khanna and Lord Denning 

provide interesting reading. Law of literature deals with 

the laws dealing with literary works, such as copyright 

law, plagiarism, and press laws. 

 

What is your opinion on the Indian legal education 

system? 

Legal Education system needs some reforms: First there 

is need for uniformity in the law curriculum of the five 

year and the three year integrated LL.B courses. There 

should be only one uniform system of legal education. 

Second, instead of 5 year integrated course 4+1 course 

should be introduced. Four years in the law school, and 

one year as apprentice under a senior lawyer or 

professional. The study should include both clinical and 

experiential learning. 

 

Tell Me About A Recent Supreme Court Issue You 

Disagreed on And Why? 

Recently the Supreme Court on May 5, 2020 disposed of 

a PIL filed by Jagdip Chokkar seeking directions to 

permit migrant workers to return to their native places by 

train without conditions and charges. The petitioner stated 

that subsidized train fare was beyond the means of 

workers and getting medical fitness certificates was 

difficult for most workers. The Supreme Court disposed 

off the PIL stating that “As all necessary steps are being 

taken by the centre and states, we do not see any purpose 

in keeping the writ pending.” A few days later about 20 

migrant workers, who were returning home walking, 

were run over by a train while they were sleeping on the 

tracks. 

Migrant workers are the worst hit during the lockdown. 

Women and children suffer the most, The apathy of the 

state governments is clearly evident from the news media. 

Large number of migrant workers walked hundreds of 

miles, with women and children hardly getting food to 

eat. Many dying on the way. As the precious fundamental 

rights of life and freedom of movement were involved the 

Supreme Court should have given necessary directions. 

In a similar manner, in the case of ADM Jabalpur vs Sukla 

(1976) the majority in the Supreme Court had reposed 

faith in the Central government. 

 

What would be your parting message to our readers 

who are primarily law students and young lawyers? 

Be sincere, hardworking and disciplined. Attend classes 

regularly and participate in all curricular and extra-

curricular activities. You will learn a lot not only from 

your teachers but also from friends, A good scholar 

always has doubts. Ask questions to your teachers and 

your seniors, it will reflect your interest and 

understanding of the subject.  

All information is available on the net, but the computer 

can never be a substitute for listening directly from a 

teacher and interacting in the class, Read a lot: Fiction, 

non-fiction, newspapers and journals. A lawyer is a 

student throughout his life. Once he stops learning, the 

lawyer within him dies. 

 

The interview was submitted by Vasundhara Dhar
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INTERVIEW: AYUSHI UPADHYAY (RANK 68, MADHYA PRADESH CIVIL 

JUDGE EXAMINATION, 2019) 

 

 

 

Ms. Ayushi Upadhyay is an alumnus of Hidayatullah 

National Law University, Raipur (Batch 2018). She 

secured Rank 68 in M.P. Judiciary and has been recently 

appointed as a Civil Judge Class-II in M.P. Judicial 

Services.  

 

We managed to ask her following questions: 

 

How would you like to introduce yourself to our 

readers? 

I am Ayushi Upadhyay, alumnus of Hidayatullah 

National Law University, Raipur. I have recently been 

appointed as a Civil Judge Class-II in M.P. Judicial 

Services. But this is what I do for profession, if I really 

have to introduce myself, then I would take pride in 

writing that I am a coffee connoisseur, shayari lover to the 

core and also an unofficial brand ambassador for 

happydent ;). 

 

How did you gravitate towards law? 

I have had profound interest in law since my 6th standard. 

I think law is an encompassing field that touches every 

shade of life and every other profession. Also, it 

empowers you about your rights and ultimately the beauty 

of the fact that it is only the rule of law that would stand 

has always attracted me. The power that this field has and 

the scope that it beholds have been charmers always. 

Also, they are few ideals that I have in my life, they were 

all also law graduates and so as I a kid I was immensely 

fascinated by this fact too. 
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Are you a first-generation lawyer in your family? 

What were your ambitions before joining law? What 

led to your inclination towards law? 

Yes, I am a first-generation lawyer. I always wanted to do 

something in the field of law itself, probably litigation 

was what I had in mind. In the above-mentioned question, 

I have already stated what lead me to pick this as my 

career. 

 

How was your time at HNLU Raipur? 

HNLU has been great. Though it has taught me more 

about practical world than law. The academics need a real 

improvement there but still there are few criminal law and 

constitutional law facilities who came prepared and 

delivered excellent lectures. They inculcated a lot of 

interest in me about those subjects and also gave a lot of 

insights for research.  

I have always loved the library there, it has great books 

and it was my go to place any day. I wrote couple of 

research papers and did few moots and all those have 

really helped me in better understanding of the subject 

and falling in love with them over and over. 

HNLU prepares you for the real world far beyond the 

ways that you can imagine. 

 

What made you choose to serve the judiciary; did you 

not get tempted by the fancy corporate jobs? Did you 

opt for campus placement? 

I did not for campus placements. But even before the 

campus placements for my batch started, I had PPO from 

two top law firms based in Mumbai.  

Well to be honest, I wasn't tempted by the fancy job rather 

I succumbed to the peer pressure of landing a job in the 

first place because everyone was running madly after 

them. But once I had the PPO I had a chance to introspect 

whether I really want to do this or not. The internships 

had been blood sucking and the long corporate hours 

would have had an adverse effect on my health in long 

run. Also, it was more about what side I want to be on and 

what is the satisfaction that I was driving. I never felt that 

I was giving back to the society while doing or about to 

do a corporate job and this was the most essential element 

for me when I would have started working so I started 

exploring other options. 

I wanted to do litigation actually to be precise I wanted to 

be public prosecutor but judiciary came along the way. 

The examination came and I went on clearing the stages 

and so this happened. I decide to join it because of ' giving 

back to society' thing and also because this really does 

allow you to make a difference at the grass root level. 

 

What motivated you the most to be part of MP state 

judiciary? 

So once when judiciary was decided, I went only for MP 

state judicial services because I wanted to be near my 

parents and to be able to stand with them through thick 

and thin. The realisation came with the fact that they aren't 

growing any younger and there should be a child living 

near to them, if not with them, who could be there when 

they are in need of help. 
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When did you start preparing for the exams? When 

should a person ideally start preparing for the judicial 

services exam? 

I started preparing after my graduation i.e.  in month of 

July 2018. 

There is no ideal time for starting preparation as one 

needs to be specific about what he/she needs to work 

upon. My constitutional and criminal laws were strong 

and so I had to focus more upon other laws only. 

Having said that "sooner the better" never goes in vain 

and also whatever you study, study for gaining 

knowledge and understanding the subject, it goes long 

way far that you can imagine. 

 

What is the pattern of the MP state judiciary exam? 

MP state has 3 stages of examination - preliminary, mains 

and interview. 

Preliminary is a 150 questions MCQ paper that has 12 law 

papers for 110 marks and GK, English and Computer 

knowledge for 40 marks. 

Mains has 4 papers of 100 marks each - Civil laws paper, 

translation and essay writing, criminal laws paper and 

judgment writing paper. 

Interview is of 50 marks based in 12 papers and common 

legal and general awareness. 

Preliminary is only qualifying in nature whereas merit is 

prepared on cumulative score of mains and interview. 

 

How did you prepare for the exam? Which 

books/materials did you use for preparation? 

The main thing to study is bare act. Once must diligently 

study bare acts properly to understand it's essentials and 

to retain its language. 

I had referred books for evidence law, constitutional law, 

transfer of property act, for few sections of CPC, past 

papers of preliminary and mains examination and for 

computer awareness. 

For GK and Current affairs I referred newspapers and 

apps like jagran josh and a couple of YouTube channels. 

 

How did you remember the sections of the acts in your 

syllabus and leading case laws on varied areas of law? 

Honestly you have to mug up the section number and its 

title, the ingredients you can understand and retain. But 

yes, mugging up was a task for me too because I am 

absolutely pathetic at it and so the only solution for it is 

to revise it again and again and preferably from the same 

source like the bare act so that it starts registering in your 

photographic memory. 

Case laws again sometimes you have to mug up their 

names but then a good way to go about it is to not just 

understand its ratio but also to see its facts and 

circumstances and why and what was held. By doing this, 

it becomes like a story and so it is easier to recall. 

 

How did you prepare for prelims? What was your 

strategy while attempting the prelims? 

I never just prepared for prelims. I always prepared for 

mains so that there is surety that you would qualify 

prelims. But best way to prepare for prelims is to see past 

papers and analyse how the questions are being asked and 

then prepare that subject accordingly so that you can 

understand what you have to stress upon. 

I am not very good with static GK and so my focus was 

to score good in law so that I qualify the cut off. 

 

How did you prepare for mains? What was your 

strategy while attempting the mains? 

As I said I started preparing for mains only from the 

beginning. The mains require you to understand a section 

thoroughly. With couple of readings of the bare act and 

past papers one can identify which parts are important and 

prepare them accordingly. 

But translation was something that I started with only 

after my prelims was qualified. That is something that I 

am not proud of and I would suggest the readers to learn 

a word or two on a daily basis. I was in a habit of writing 

essays so the essay writing was not difficult for me, but 

again if someone doesn't write on a frequent or occasional 

basis too then the person must practice writing essay from 

a little early. 

Judgment writing can be learnt from books or coaching as 

per the circumstance the candidate is in. If preparing from 

book, start a little early. 
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The best strategy about mains is to write to the point, in 

short trying to cover every aspect and limiting to what has 

really been asked. Go first for the question whose answer 

you know the best. 

 

Tell us about your interview. How did you prepare 

yourself for it and what qualities do you think helped 

you crack the judicial exam? What kind of questions 

were asked by the panel? 

Interview was extremely fun. I prepared for interview on 

my own and went through bare acts for the same. I also 

apprised myself of legal and current updates going on in 

the country. 

The qualities that helped me to crack it was honesty and 

confidence. I tried to answer as simply as possible the 

questions asked by them without trying to fake it a bit. 

The question to which I didn't know the answer, I 

confessed that honestly before them. 

They asked a lot of law questions and psychology-based 

questions. They were trying to put a lot of pressure so that 

I break and start blabbering. I maintained my calm. They 

asked questions from temporary injunction, right to 

private defence, crpc procedure, land laws etc and also 

personal questions by putting me in varied situations. 

They were basically focusing upon the basic 

understanding of the subjects and how practically one can 

apply them. 

 

How valuable do you think coaching institutions can 

be for preparation for judicial exams? 

For person like me who started preparing late, coaching 

institute had helped me a lot. I had taken classes for 

prelims and mains. But I must mention it here, this 

shouldn't be treated as one can't crack this exam without 

any coaching. I know a lot of people who have and it's not 

a big task to do. 

One must weigh honestly where they stand, how much 

help they need and whether they need it in the first place 

or not. Some coachings are doing crazy business and have 

exorbitant fees and going there is something that I won't 

suggest because ultimately you have to study on your own 

and develop an understanding of law, no one can force it 

upon you. 

 

What advice would you give to judicial aspirants? Any 

message you would like to be passed on to the law 

students reading this? 

 When one prepares almost 50% of the aspirants are going 

to be dead serious and are going to have the same 

knowledge and understanding like you. Then what is the 

fact that would help in your selection over them? 

To answer this, I would like to narrate a personal incident 

here. Due to unfavourable circumstances on my exam day 

I reached the centre when paper started and was not in a 

position to write paper for first half an hour so my 20 

marks question went unattempt in civil paper which was 

easy and others at that time had given a great paper. But I 

didn't let this affect my rest of papers and gave my best 

shot in other papers as well as in the interview.  

On the other hand, a lot of candidates there were crying 

and dejected because paper 2 and 3 were tough and so 

they lost hope and didn't attempt the remaining papers and 

interview also properly. 

Well, all of you know the result now, I got a selection but 

what I want to state here is the fact that one must 

remember, the competitive exams are not just test of your 

knowledge but also temperament, hope, positivity and 

will power. If it happens that you didn't attempt a question 

as you thought you would or a paper didn't go well, don't 

lose hope. Breathe. Fight like tiger for the next paper.  It's 

more important to think right mindedly on the exam day 

because that is what makes a difference from your 

competitors. It is your mind that would decide on that 

given day whether you win or not. Keep a hold of it and 

remember to smile, life will keep throwing opportunities 

at you. 
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CALL FOR ARTICLES FOR JUS WEEKLY 

 

Jus Weekly: 

Jus Weekly is an upcoming open access e-magazine acclaimed for original ideas and academic honesty. The editorial 

board of the Jus Weekly invites articles, notes, case comments and book reviews. 

 

Eligibility: 

The invitation is open to all students (not restricted to law students), academicians, lawyers and other esteemed 

members of the legal fraternity. 

 

Topic: 

The participants can select any topic related to law. 

  

 

Guidelines for Contributions: 

• All articles must be submitted in English Language only. 

• Length of the article must not exceed 1500 words. (Relaxation as to word limit may be permitted) 

• Co-authorship is allowed. 

• All submissions must follow the uniform style of citation. 

• All submissions shall be made to Juscholars.blog@gmail.com. 

• Details of the author(s) shall be provided in the body of the email or as a cover letter. 

• The copyright will rest with the author if the article is not selected for publication.  

 

 Assessment criteria: 

The articles will be marked on the following points. You should meet the following standards in order to qualify: 

• The article should meet professional standards and be of publishable quality. 

• All the sources of the information should be acknowledged. 

• Editor’s discretion is final regarding winners. 

 

 

 Publication: 

 

As this is not a competition but a Call for articles, all articles meeting the required criteria will be published for 

free. On publication, certificate of publication shall be issued. (Individual certificates for each author, in case of co-

authorship) 

 

Note: Please visit the website once to access updated notification. (https://www.juscholars.com/) 
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